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NATIONAL DIVORCE LEGISLATION. 


In the discussion of this subject, it seems to be assumed by the 
advocates of national legislation, that uniformity in our divorce 
laws is desirable, and that there should be an amendment of the 
constitution of the United States, conferring such power on Con- 
gress. Under the common law, the court of chancery possessed 
no power to grant a divorce, as the jurisdiction belonged to the 
ecclesiastical courts, and to Parliament. The jurisdiction of 
courts of equity in divorce cases, therefore, is conferred alone 
by statute in the several States, and such statutes must be con- 
sulted to ascertain for what causes a divorce will be granted. 

In all the States, adultery, cruelty, or desertion is a sufficient 
cause for a divorce; while in others, habitual drunkenness of the 
husband, conviction of a felony, gross neglect of duty, etc., form 
additional causes. The causes for divorce are clearly within the 
powers of the legislature of a State, and it is but reasonable to 
suppose that they will conform to the standard of the purest mor- 
ality, and the highest and most enlightened civilization. 

The hardships connected with divorce proceedings do not seem 
to result so much from the diversity of statutes of the several 
States, as from the refusal of the courts of some of the older 
States to recognize decrees as valid, where but one of the parties 
was a resident of the State where the action was brought, and 
the service was had by publication. In such cases, if the plaint- 
iff was an actual resident of the county and State where the ac- 
tion was brought, and had resided therein for the period 
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prescribed by the statute before bringing his or her action, and 
service was made on the defendant in the mode provided by stat- 
ute, the decree should be treated as valid everywhere, unless mod- 
ified or set aside. If it was obtained fraudulently, the remedy is 
by petition in the cause in the same court, to set it aside.’ 

If, however, the plaintiff was not a resident of the jurisdiction 
in which the decree was rendered, the court would possess no 
power in the premises, and its decree would be a nullity. But 
where the plaintiff was residing within the jurisdiction of the 
court rendering the decree, and service was had in conformity 
to law, the decree of the court is merely voidable—not void. 
Where a party removes from another State, and brings an action 
for divorce, the service being by publication, the court should 
make careful inquiry as to the causes for divorce, and the failure 
to obtain personal ‘service, and if a clear case is not made out, 
refuse to grant a decree. The remedy for the evils complained 
of seems to be to a great extent in the hands of the courts, by 
refusing to grant a decree in any case where the right is not 
clearly established; and by recognizing decrees which are voida- 
ble merely, as valid, until modified or set aside. General divorce 
legislation is comparatively but in its infancy. The first statute 
passed in New York upon that subject was in the year 1787, 
which authorized the court of chancery to decree a divorce for 
adultery. Prior to that time, divorces were granted by the leg-- 
islature on the application of the party aggrieved. And this 
seems to have been the ordinary procedure in other States for 
many years later. In Bingham v. Miller,? decided in 1848, the 
power of the legislature is denied, but it is said: ‘* Without strictly 
scrutinizing their own powers, and looking for their guide to 
their own constitution, the members of the legislature have looked 
abroad, and seen that the British Parliament, and that most, if 
not all, the legislatures in the United States have exercised the 
powers of granting divorces, and from thence, have come to the 
conclusion, that one legislature could do what another has, and 


1 Parrish v. Parrish, 9 O. S. 534; Harsleman, 66 Ind. 291; Greene v. 
DeGraw v. DeGraw, 7 Mo. App.121-6; Greene, 2 Gray, 361. 
Ruger v. Heckel, 21 Hun, 439; Edson 217 Ohio, 445. 
v. Edson, 103 Mass. 590; Ayers ». 
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that the legislature of Ohio had as much power as any other leg- 

islature, and thus have arrived at the conclusion that they had 
the power to grant divorces. * * * The British Parliament 
is clothed, according to their notions, with sovereign power, and 
may do what they like; many, if not all, the legislatures of the 
colonies and the old States, possessed and exercised both legisla- 
tive and judicial power.”’ 

The power of the legislature, under the constitution of that 
State, is then defined as ‘‘ the simple power to enact laws, and do 
some other things expressly authorized by the constitution,’’ and 
it is said ‘* to grant a divorce is not to enactalaw. * * * It 
is a decree, an order, a judgment, but not a law,’’ but that, 
nevertheless, the legislature has assumed and exercised the power 
for more than forty years. Thus, in an important State like 
Ohio legislative divorces less than forty years ago seem to have 
been the rule. In some of the other States, such divorces con- 
tinued to a later date. In New York the powers of the court of 
chancery were greatly increased in 1813, and upon the application 
of the wife, a limited divorce could be granted to her for cruel 
and inhuman treatment of the husband. In 1830, the whole law 
was revised.’ But a single legislative divorce has been granted 
by the legislature of that State since 1737, and that was to a wife 
in consequence of her husband having abandoned her and joined 

‘the Shakers.? 

I have thus glanced over the legislation of two States, which 
may be said fairly to represent the condition of the law relating 
to divorce. It will be seen that the divorce legislation by gen- 
eral Jaw is comparatively of recent date, and it is not a matter of 
surprise that there is a lack of uniformity in the statutes of the 
several States, either as to the causes for granting or the proced- 
ure. The tendency, however, both of public sentiment and of 
legislation is in the right direction, viz., not to grant divorees 
except for adequate cause, and to hold decrees, valid where ren- 
dered, valid everywhere. Additional legislation, no doubt, is re- 
quired, in order that the rights of the parties may be adequately 
protected in all cases, particularly where the defendant is a non- 


1 2 Rev. Stat. 142 et seg. ? Laws of 1813, p. 38 
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resident of the State where the action is brought. Personal 
service of the summons on the defendant, and of a copy of the 
bill or complaint should in all cases be required. If such resi- 
dence is unknown, then ypon the father or other near relative of 
such defendant. It is probable, too, that if the decree was not to 
become absolute for six months, or a year after its rendition, the 
effect would be to prevent fraudulent divorces. Let the courts 
exercise greater vigilance and care, and but few divorces will be 
improperly granted. A national law of divorce, even if possible 
to be enacted, would cure none of the evils of the present sys- 
tem, while, by reason of the court being held at but one or two 
places in a State, the opportunities for obtaining fraudulent di- 
vorces would be greatly increased. The arguments in favor of 
national divorce legislation may be applied with equal force in 
favor of a national law regulating the conveyance of real estate, 
the descent of real property, and for the settlement of estates of 
deceased persons, or other matters of purely local concern. 


SAMUEL MaxwELL. 
FREMONT, NEB. 
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INNKEEPERS’ AND BOARDING-HOUSE KEEPERS’ 
LIEN. 


I. To what property it attaches. 
II. What charges are secured. 

III. Waiver and loss of the lien. 

IV. Enforcement of the lien. 


I. To what property it attaches. — An innkeeper has a partic- 
ular lien, for the reason that he is under an obligation to serve 
the public. He is bound to receive a guest and his ordinary lug- 
gage, and is liable for the value of this if stolen. His liability 
for the goods of his guest is a special and extraordinary one, and 
is founded upon grounds of public policy. In this respect his 
lien is similar to that of a common carrier, though the two liens 
are distinct, and are not to be confounded. The innkeeper, in 
return for the obligation imposed upon him to entertain any 
guest who may come to his house, and the liability incurred for 
the safe keeping of his goods, is invested with a lien upon the 
property of his guest; and this lien has some exceptional charac- 
teristics. Perhaps the most noteworthy of these characteristics 
is that the lien is not confined to property owned by the guest, 
but attaches to all property brought with him, and in good faith 
received by the innkeeper as the property of the guest.’ 

An innkeeper has a lien upon the goods of a third person 
brought to the inn by a guest. At first the judges were equally 
divided on the question whether an innkeeper had a lien upon 
a horse brought to the inn by a stranger.? In the next case 
they were divided three to one in favor of the lien.? In Johnson 
v. Hill* it was stated by counsel to have been held by all the 


1 Cook v. Prentice, 13 Oregon, 482; 2 Skipwith v. 
8.c. 25 Am. L. Reg. (N. 8.) 700; Blacks. c. 3 1b. 271. 

v. Brennan, 5 Dana (Ky.), 310. See, 8 Robinson v. Walter, 3 Bulst. 269; 
also, Mowers v. Fethers, 61 N. Y. 34; s. c. 1 Roll. R. 449; Poph. 127. 

Shaw v. Berry, 31 Me. 478. 4 8 Stark. 172 (1822). 


» 1 Bulst. 170; 
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judges, that even in the case where a robber had brought a horse, 
which he had stolen, to an inn, the innkeeper was entitled to re- 
ceive compensation from the owner before the latter could insist 
on a redelivery to himself. Chief Justice Abbott said he had no 
doubt as to the law as stated. 

Thus it has become the settled law with reference to this lien, 
that there is no distinction between the goods of a guest and 
those of a third person brought by a guest, and in good faith re~ 
ceived by the innkeeper as the property of the guest. The inn~ 
keeper cannot investigate the title of property brought by his 
guests, and is bound, unless there is something to excite suspic- 
ion, to receive, not only the guest, but his horse or other prop- 
erty brought by him, as belonging to him because it is in his 
possession. Therefore, if a guest departs leaving his horse, and 
after many months it appears that the guest had stolen the horse, 


1 Robinson v. Waller, 3 Bulst. 269; 
s.c.1 Roll. Rep. 449 n.; Johnson v. 
Hill, 3 Stark. 172; York v. Grenaugh, 
2 Ld. Ray. 866; s. c. 1 Salk. 888; 
Snead v. Watkins, 1 C. B. (N. 8.) 267; 
Turrill v. Crawley, 13 Q. B. 197; Thre- 
fall v. Boswick, L. R. 7 Q. B. 711; 
Manning v. Holenbeck, 27 Wis. 202; 
Fox v. McGregor, 11 Barb. (N. Y.) 41; 
Grinnell v. Cook, 3 Hill (N. Y.), 485; 
Black v. Brennan, 5 Dana (Ky.), 310; 
Woodworth v. Morse, 18 La. An. 156; 
Peet v. McGraw, 25 Wend. (N. Y.) 653. 
In Waugh v. Denham, 16 Irish C. L. 
405, 410, Pigot,.C. B., said, as to the 
reason of this rule: **When an inn- 
Keeper receives a guest, with the horse 
on which he travels, or when, in the 
ordinary course of business, a carrier 
receives goods from the possession of 
the sender, he deals with a person 
having all the indicia of property. 
Possession is, in itself, prima facie evi- 
dence of ownership. To encumber an 
innkeeper ora carrier with the obliga- 
tion of inquiring and determining the 
relation in which the guest or the 
sender of the goods stands in refer- 


ence to his possession of what he 
brings, would be totally inconsistent 
with the relations in which both the 
innkeeper and the carrier stand 
towards the public, for whose benefit 
they profess to act, and do act, in their 
respective callings. The business of 
either could not be carried on if, in 
the one case, the doors of the inn were 
closed against a traveler, or, in the 
other, if the carrier’s conveyance were 
delayed at each stopping-place on his 
journey until such inquiry should be 


made. But no such mischief can re-- 


sult from the qualification which Lord 
Tenterden applied to the rights and 
obligations of an innkeeper. There 
can, I apprehend, be no room for 
doubt that a similar qualification ap- 
plies to the right and liabilities of a 
carrier, and that if a carrier knows 
(for example) that a thief gives him 
the goods of the true owner to carry, 
he cannot charge the owner for the 
service which he has knowingly ren- 
dered to the thief in the carrying of 
the goods.”’ 
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and the owner demands possession, the innkeeper may retain him 
for his charges in keeping him.’ Of course there is no personal 
obligation on the part of the owner to pay the charges for keep- 
ing the horse; and if, upon a sale by virtue of the lien, the pro- 
ceeds are insufficient to pay the innkeeper’s charges, he has no 
claim, and can have no judgment or decree against the owner for 
the balance.? 

An innkeeper has a lien on a carriage brought to the inn by a 
guest for its standing-room, though the carriage does not belong 
to the guest himself .* 

It has sometimes been attempted to limit this principle, that 
the lien of an innkeeper attaches to goods of a third person 
brought to an inn by a guest, to such articles and property as a 
guest may ordinarily travel with. 

This claim was set up in a case where an attorney’s clerk had 
put up at a public house and had departed without paying his 
bill, but leaving the lawyer’s blue bag and his letter-book behind 
him. The innkeeper wrote to the lawyer stating that the clerk 
had left his bill unpaid, and that he held the letter-book, which 
he would forward on receiving the amount of the bill. The at- 
torney’s counsel contended that the innkeeper’s lien attaches only 
to those things with which a man ordinarily travels; but the 
court were of opinion that there was a clear case of lien. The 
bag, they said, was brought by the guest to the inn, with some 
things of his own in it, in the ordinary way. The innkeeper 
could have no suspicion that it contained property belonging to 
a third person. They regarded the case as very distinguishable 
from Broadwood v. Granara,’ in which case there are dicta to the 
effect that an innkeeper is not bound to receive and protect as 
the property of a guest such an article as a piano.® 


1 Black v Brennan, supra. intolerable deal of sack. King Henry 
2 Black v. Brennan, 5 Dana (Ky.), JV., PartI., Act ii., Se. 4. 
310. 10 Ex. 417. 
8 Turrill v. Crawley, 18 Q. B. 198. 6 Broadwood v. Granara, 10 Ex. 
4 Snead v. Watkins, 1 C. B. (N. 8s.) 417. The real ground of the decision 
267. The bill seems to have been’ inthis case was that the guest knew 
somewhat after the style of Falstaffs— that the piano was the property of the 
one-half pennyworth of bread to an manufacturer, who had loaned it to 
the guest. 
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It is now settled, however, that the lien is not limited to such 


things as a guest ordinarily takes with him. An innkeeper who th 
receives a piano in his character as innkeeper, believing it to be ’ ac 
the property of his guest, is entitled to a lien upon it for his 

guest’s board and lodging, although in fact the piano is the prop- in 
erty of another person, who had consigned it to the guest to sell p 
on commission. In a case before the Queen’s Bench,’ where an 0! 
innkeeper had received in good faith a piano as a part of the g 
goods of his guest, it was held that he had a lien upon it. Mr. r 
Justice Lush said: ** The innkeeper’s lien is not restricted to k 
such things as a traveling guest brings with him in journeying; c 
the contrary has been laid down long ago. It extends to all g 
goods the guest brings with him, and the innkeeper receives as r 
his. * * * If he has this lien as against the guest, the cases t 
have established beyond all doubt that he has the same right as I 
against the real owner of the article, if it has been brought to ( 
the inn by the guest as owner.’’? And in the same case Mr. Jus- 


tice Quain said: ‘* There is no authority for the proposition that 
the lien of the innkeeper only extends to goods which a traveler 
may be ordinarily expected to bring withhim. * * * The 
liability, as shown by the old cases, extends to all things brought 
to the inn as the property of the guest and so received, even a 
chest of charters or obligations; and why not a pianoforte? If, 
therefore, the innkeeper be liable for the loss, it seems to follow 
he must also have a lien upon them. And if he has a lien upon 
them as against the guest, the two cases cited (and there are 
more) show that if the thing be brought by the guest as owner, 
and the landlord takes it in, thinking it is the guest’s own, he 
has the same rights against the stranger — the real owner — as 
against the guest.’’ 

If the innkeeper knows that the goods brought to the inn by 
a guest belong to another person, he can have no lien upon them 
for the guest’s personal expenses.* Thus, if a manufacturer 


1 Cook v. Prentice, 13 Oregon, 482; 2 Threfall v. Boswick, L. R.7 Q. B. 
s.c. 25 Am. L. Reg. 700; and see note 711; affirmed, 10 Jb. 910. 

to same, p. 704, by C. A. Robbins; Jones 8 Johnson v. Hill, 3 Stark. 172; 
v. Morrill, 42 Barb. (N. Y.) 623. Broadwood v. Granara, 10 Ex. 417, 
425, 


se 
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sends a piano to a guest at a hotel for his temporary use, and 
the hotel-keeper knows that it does not belong to the guest, he 
acquires no lien upon it.! 

The innkeeper’s lien can only attach to goods received by one 
in his capacity as innkeeper.? Neither the liabilities nor the 
privileges of an innkeeper attach to one who is not the keeper 
of a public house. The owner of a steamship carrying passen- 
gers for hire is not an innkeeper, although the passenger pays a 
round sum for transportation, board, and lodging.? An inn- 
keeper may also be a stable-keeper; but as an innkeeper he 
cannot claim a lien for stabling the horses of one who is not a 
guest,* but, for instance, a mail contractor. Where an innkeeper 
receives horses and a carriage to stand at livery, the circumstance 
that the owner, at a subsequent time, occasionally took refresh- 
ment at the inn, and sent a friend to be lodged there at his 
charge, was held not to entitle the innkeeper to lien in respect of 
any part of the demand.® 

An innkeeper has no lien on a horse placed in his stable, 
unless placed there by a guest, or by his authority.?. Thus, if a 
person is stopped upon suspicion, and his horse is placed at an 
inn by the police, the innkeeper has no lien on the horse, and if 
he sells him for his keeping he is liable in trover to the owner.® 

But if one sends his horse or his trunk in advance to an inn, 
saying he will soon be there himself, it may be that he should 


1 Broadwood v. Granara, supra. should be a lodger or have any re- 


2 Binns v. Pigot, 9 Car. & P. 208; 
Orchard v. Rackstraw, 9 C. B. 698; 
Fox v. McGregor, 11 Barb. (N. Y.) 
41; Ingallsbee v. Wood, 33 N. Y. 
577; Miller v. Marston, 35 Me. 153. 

3 Clark v. Burns, 118 Mass. 275. 

4 Binns v. Pigot, 9 C. & P. 208; In- 
gallsbee v. Wood, supra; Grinnell v. 
Cook, 8 Hill (N. Y.), 485. A different 
view was taken in Mason v. Thomp- 
son, 9 Pick. (Mass.) 280, 384, which 
related to the liability of an innkeeper 
for a harness belunging to one who was 
not himself a guest. Wilde, J., said: 
“To constitute a guest, in legal con- 
templation, it is not essential that he 


freshment at the inn. If he leaves his 
horse there, the keeper is chargeable 
on account of the benefit he is to re- 
ceive for the keeping of the horse. 
Lord Holt held a different opinion in 
the case of Yorke v. Grenaugh, 2 Ld. 
Raym. 866; but the opinion of the 
majority of the court has ever since 
been considered as well-settled law.” 
See, also, McDaniels v. Robinson, 26 
Vt. 316. 

5 Hickman v. Thomas, 16 Ala. 666. 

6 Smith v. Dearlove, 6 C. B. 132. 

7 Binns v. Pigot, supra; Fox «. 
McGregor, supra. 
® Binns v. Pigot, supra. 
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be deemed a guest from the time the property is taken in charge 
by the host.' 

If one leaves a horse and carriage in the care of an innkeeper, 
the latter has a lien upon them for such care, though the guest 
lodges elsewhere? 

The innkeeper is bound to provide for his guest’s horse as well 
as for the guest himself, and he has a lien upon the horse, and 
may refuse to deliver him to the guest until the charges against 
the guest are paid. If the guest goes away and leaves the horse, 
the innkeeper is not bound to turn the horse loose, and give up 
his lien, but may still keep the horse and look to his lien for re- 
muneration.® 

If an innkeeper is also a keeper of a livery-stable, and he re- 
ceives a horse in the latter capacity, and the owner afterwards 
becomes a guest at his house, no lien upon the horse arises in 
favor of the innkeeper for the entertainment of the guest.‘ 

An innkeeper is defined to be one who keeps a house where a 
traveler is furnished with everything which he has occasion for 
whilst upon his way;* or one who holds out that he will receive 
all travelers and sojourners who are willing to pay a price ade- 
quate to the sort of accommodation provided.’ A house of public 
entertainment in London, where beds and provisions were fur- 
nished, but which was called a tavern and coffee-house, and was not 


1 Grinnell v. Cook, 3 Hill (N.Y.), to the summary remedy for his reason- 
485, 490. able charges.”’ 

2 Yorke v. Grenaugh, supra; s. ’ Black v. Brennan, 5 Dana (Ky.), 
c. 1 Salk. 888; McDaniels v. Rob- 310. 


inson, 26 Vt. 316; Peet v. McGraw, 
25 Wend. (N. Y.) 653. In the latter 
case Chief Justice Nelson said: “It 
is not necessary, in point of fact, that 
the owner or person putting the horses 
to be kept at a public inn should be 
a guest at the time, in order to charge 
the innkeeper for any loss that may 
happen, or to entitle him to the right 
of lien. * * * Ifthe horses be left 
with the innkeeper, though the owner 
may put up at a different place, the 
former is answerable for the safe keep- 
ing, and should, of course, be entitled 


4 Smith v. Dearlove, 6 C. B. 182. 
In Mason v. Thompson, 9 Pick. (Mass.) 
280, 285, it was held in effect that if 
an innkeeper, who is also a keeper of 
a livery-stable, receives a horse to be 
fed, without giving notice that he re- 
ceives it as a keeper of a livery-stable, 
he is answerable as an innkeeper. It 
was found by the jury, as a matter of 
fact, that he received the horse as an 
innkeeper. 

5 Thompson v. Lacy, 3 B. & Ald. 283, 
286, per Bayley, J. 
6 1b. per Best, J. 
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frequented by stage-coaches, and had no stable, was held to be an 
inn. The keeper of the house did not charge, as a mere lodg- 
ing-house keeper, by the week or month, but for the number of 
nights. He did not, like a lodging-house keeper, make a special 
contract with every man who came; but held himself ready, 
without making a special contract, to provide lodging and enter- 
tainment for all, at a reasonable price.’ 

One may be at the same time an innkeeper and a boarding- 
house keeper, and in such case it may be difficult to determine 
whether a person entertained at the house is a guest of the inn- 
keeper or a boarder. Perhaps the more prominent occupation 
might control and afford a presumption in a case where there is 
no other evidence. But if there is any evidence in the matter, 
the question is one for the jury, and not a matter of law for the 
court. The duration of the stay of the guest or boarder, the 
price paid, the amount of accommodation afforded, the transient 
or permanent character of his residence and occupation, his 
knowledge or want of knowledge of any difference of accommo- 
dation afforded to, or price paid by, boarders and guests, are all 
to be regarded in settling the question.” 

It is not necessary that one should be licensed as an innkeeper 
in order to subject him to the liabilities or entitle him to the 
privileges of an innkeeper. 

To constitute one a guest it is not necessary that he should be 
at the inn in person. It is enough that his property is there in 
charge of his wife, or servant, or any agent who is there in 
his employment, or as a member of his family, provided such 
person is there in such a way that the law will imply that the 
property is in the possession of the owner, and not merely in the 
possession of his agent.® 

Where a husband and wife board at a hotel, the husband is 
presumptively liable for the bill. It is competent, however, for 
the hotel-keeper to show that the husband was impecunious, and 


1 Thompson v. Lacy, supra. 8’ Coykendall v. Eaton, 37 How. (N. 
2 Hall v. Pike, 100 Mass. 495, per Y.) Pr. 438; Smith v. Keyes, 2T. &C. 
Colt, J.; Danforth v. Pratt, 42 Me. (N. Y.) 650. 

50; Norcross v. Norcross, 53 Me. 163. 
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that credit was given to the wife so as to justify the detention of 
her property for their bill. 

If board is furnished to a man and his wife under a contract 
with the husband, the innkeeper or boarding-house keeper has 
no lien upon the wife’s effects, which are her separate property, 
brought with her to the house; for no lien can exist against 
a guest who does not become liable to the keeper of the 
house.” 

Where a father and his two daughters boarded at a hotel, and 
the board of the three was charged tothe father, it was held that 
the hotel-keeper could not detain the trunks of one of the daugh- 
ters for the board of the three, but only for that of such daughter 
alone; and not for her board if this was charged to her father? 

An innkeeper has a lien on the baggage of an infant guest for 
the price of his entertainment, and also for money furnished him 
and expended by him in procuring necessaries. The innkeeper is 
legally bound to receive and entertain an infant as well as an 
adult applicant. The price of his entertainment is recoverable 
from him or his guardian on the ground that the entertainment 
is necessary.‘ 

An innkeeper cannot detain the guest’s person, or the clothes 
or ornaments on his person, as security for his bill,’ although 
there are some dic/a by early authorities to the effect that he 
had this right. There has, however, been no claim of such a 
right since the case of Sunbolf v. Alford in the Court of the 
Exchequer.’ In that case Sunbolf sued his innkeeper in trespass 
for assaulting and beating him, shaking and pulling him about, 
stripping off his coat, carrying it away and converting it to his 


1 Birney v. Wheaton, 2 How. (N. 147; and see Read v. Amidon, 41 Vt. 
Y.) Pr. (N. 8.) 519. So decided inde- 15. 

pendently of the statute of 1884, ch. 5 Sunbolf v. Alford, 3 Mees. & W. 
381, providing that married women 248; s.c.1H. & H. 13; Wolf v. Sum- 
may make contracts in the same man- mers, 2 Camp. 631. 


ner as if single. 6 Bacon’s Abr. Inns, D; Newtonv. 
2 McIlvaine v. Hilton, 7 Hun (N. Trigg, 1 Shower, 269; Dunlap v. 

Y.), 594. Thorne, 1 Rich. (S. C.) 213; Grinnell 
§ Clayton v. Butterfield, 10 Rich. (S.__v. Cook, 3 Hill (N. Y.), 485. 

C.) 300. 7 3 Mees. & W. 248, 254. 


* Watson v. Cross, 2 Duv. (Ky.) 


ow 
ba 
‘ 
pay 
be 
ow 
yet 
if] 
for 
ab] 
fal 
reé 
su 
shi 
th 
of 
his 
bu 
of 
in 
ar 
te 
th 
th 
de 


687 


ownuse. The innkeeper pleaded his lien. Lord Abinger, chief 
baron, giving an opinion against the innkeeper, said: — 
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‘“‘Tf an innkeeper has a right to detain the person of his guest for the non- 
payment of his bill, he has a right to detain him until the bill is paid, which may 
be for life; so that this defense supposes that, by the common law, a man who 
owes a small debt, for which he could not be imprisoned by legal process, may 
yet be detained by an innkeeper forlife. The propositionismonstrous. Again, 
if he have any right to detain the person, surely he is a judge in his own cause; 
for he is then the party to determine whether the amount of his bill is reason- 
able, and he must detain him until the man brings an action against him for 
false imprisonment, and then, if it were determined that the charge was not 
reasonable, and it appeared that the party had made an offer of a reasonable 
sum, the detainer would be unlawful. But where is the law that says a man 
shall detain another for his debt without process of law? As toa lien upon 
the goods, there are undoubtedly cases of exception to the general law in favor 
of particular claims; and if an innkeeper has the possession of the goods, and 
his debt is not paid, he has a right to detain them by virtue of that possession; 
but I do not agree that he has any right to take a parcel or other property out 
of the possession of the guest. If the guest is robbed of goods while they are 
in his own hands, the innkeeper is not liable. It appears to me, therefore, being 
without any authority on the subject, that the plea is in principle utterly bad, 
and that there is no ground for the attempt to justify an assault, under the pre- 
tense of detaining a man for a debt due to an innkeeper. It is also bad under 
the pretense of justifying the stripping the plaintiff’s coat off his back, and 
thereby inviting a breach of the peace, and making an assault necessary in or- 
der to exercise the right to the lien on the coat.”’ 


Property of a guest is not exempt from an innkeeper’s lien by 
reason of the fact that it is property which would be exempt 
by operation of statute from general execution. Thus, the 
lien may attach to the coat of a guest, notwithstanding his 
claim that it is a part of his ordinary wearing apparel, and is ex- 
empt from execution.' ‘*An innkeeper’s lien exis ts by common 
law, and we see nothing in the statute exempting certain prop- 
erty from execution to indicate an intention to abrogate the com- 
mon law in this respect. The statute exempts only from general 
execution. It was never designed to prevent persons from giv- 
ing a lien upon whatever property they see fit. Where a lien is 
given, it may, of course, be enforced. Had the plaintiff givena 
chattel mortgage upon his coat to secure his hotel bill, no one 
would doubt the right of the defendant to foreclose it, notwith- 


1 Swan v. Bournes, 47 Iowa, 501, 503. 
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standing the coat might have been a part of the plaintiff ’s ordi- 
nary wearing apparel. When the plaintiff became defendant’s 
guest at his hotel he gave the defendant a lien upon his coat 
as effectually as if he had given him a mortgage upon it. The 
law implied that from the act of becoming the defendant’s guest 
and taking his coat with him. The rule is too well established 
to require support from authorities.’’ 

The distinction between a guest and a boarder is that the 
former comes without any bargains as to the length of time he is 
to stay, and, therefore, may go when he pleases. A guest may 
remain a long time at an inn without becoming a boarder. He 
may contract to pay by the week or month without losing his 
character as a guest and assuming that of a boarder.’ If one 
goes to a hotel as a wayfaring man and a traveler, and the rela- 
tion of innkeeper and guest is once established, the presumption 
is that this relation continues so long as the traveler remains, 
and the length of his stay is immaterial so long as he retains his 
character as a traveler. The simple fact of his agreeing to pay 
a certain price by the week does not take away his character as 
a traveler and guest. ‘A guest for a single night might make a 
special contract as to the price to be paid for his lodging; and, 
whether it were more or less than the usual price, it would not 
affect his character as a guest. The character of guest does not 
depend upon the payment of any particular price, but upon other 
facts. If an inhabitant of a place makes a special contract with 
an innkeeper ‘there for board at his inn, he is a boarder, and not 
a traveler or a guest, in the sense of the law.’’ ? 

One who keeps a lodging-house, in which no provision is made 
by him for supplying his lodgers with meals, is not an innkeeper. 
That there is a restaurant in the basement of the house which 
is leased to and managed by another person, and that this is con- 
nected by passage-ways and doors with the upper part of the 


! Berkshire Woolen Co.». Proctor, Woodward, 33 Cal. 557; Jalie v. Car- 
7 Cush. (Mass.) 417; Shoecraft v. dinal, 35 Wis. 118. 
Bailey, 25 Iowa, 553; Norcross v. Nor- ? Berkshire Woolen Co. v. Proctor, 
cross, 53 Me. 163; Chamberlainv.Mas- 7Cush. (Mass.) 417, 424, per Fletcher, 
terson, 26 Ala, 371; Pinkerton v. J. 
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house to facilitate access to the restaurant from the lodging- 
rooms, does not make the keeper of the lodgings an innkeeper. 

The innkeeper’s lien does not at common law apply to goods 
of a boarder,’ or to the goods of a person received under a 
special agreement, for in such case the innkeeper does not 
assume an innkeeper’s responsibility, nor is he obliged to re- 
ceive the boarder or other person under a special agreement. 
_ By statute, however, in several States, boarding-house keepers 
are given the same lien that innkeepers have. 

A boarding-house keeper has no lien except by virtue of a 
statute upon the property of his boarders; and a lodging-house 
keeper has no lien except by virtue of a statute on the property 
of his lodgers for rent due. The latter can neither be regarded 
as an innkeeper nor as a boarding-house keeper.* 

A boarding-house keeper’s lien under a statute attaches as and 
when the board is furnished. Thus, if a guest of a boarding- 
house keeper pays board by the week, though by his contract 
nothing is due until the end of the week, the lien nevertheless 
attaches in the mean time.’ Otherwise, a guest who had ob- 
tained credit upon the strength of the lien, might destroy the 
security by selling or removing the goods before the bill for 
board had become payable by the contract. Such a result would 
be inconsistent with the nature and purpose of the lien. A sale 
of such property by the boarder is ineffectual as against the lien, 
except from the time that notice of the sale is given to the 
boarding-house keeper, or the property is actually remoyed; ® 
and in the case of a notice of a sale to a third person, the lien 


is effectual to secure the amount due up to the time of such 
notice.’ 


' Cochrane v. Schryver, 17 N. Y. 3 Wintermute v. Clarke, 5 Sandf. 

Week. Dig. 442. (N. Y.) 242; Hursh v. Byers, 22 Mo. 
* Drope wv. Thaire, Latch. 127; 409. 

Grinnell v. Cook, 3 Hill (N. Y.), 485; # Cochrane v. Schryver, 17 N. Y. 

Bayley wv Merrill, 10 Allen (Mass.), Week. Dig. 442. 

860; Brooks v. Harrison, 41 Conn, § Smith v. Colcord, 115 Mass. 70; 

184; Ewart v. Stark, 8 Rich. (S.C.) Bayley v. Merrill, 10 Allen, 360. 

423; Hursh v. Byers, 29 Mo. 409; 6 Bayley v. Merrill, supra. 

Manning v. Wells, 9 Humph. (Tenn.) 7 Bayley v. Merrill, supra. 

746; Nichols v. Halliday, 27 Wis. 406; 

Pollock v. Landis, 86 Iowa, 651. 
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By statute in several states, boarding-house keepers and others 
have a lien similar to that of an innkeeper. These statutes gen- 
erally apply to innkeepers as well, and these common-law rights 
are sometimes modified. These statutes are, therefore, import- 
ant not only as conferring a lien similar to that of an innkeeper 
upon other persons, but also in determining the extent of the 
innkeeper’s lien. 

Il. What charges are secured. —The landlord has a lien 
for his reasonable charges, whatever may be the amount of 
his bill, provided the guest be possessed of his reason and 
be not an infant. If the goods of a guest be seized upon 
execution, or be attached, they can only be taken subject to 
the landlord’s reasonable charges, and not merely subject to a 
lien for a reasonable quantity of wines.’ Lord Abinger, in his 
summing up to the jury, said: ‘It has been urged that the 
plaintiff was asked not to allow his guest more than a certain 
quantity of brandy and water, and that the guest’s mother sent to 
him to that effect; however, I must say, that I never heard that 
the landlord of an inn was bound to investigate the nature of the 
articles which were ordered by a guest before he supplied them. 


The landlord of an inn may supply whatever things the guest 
orders, and the guest is bound to pay for them, provided that 


the guest be possessed of his reason, and is not an infant. 
either of these latter cases the landlord must look to himself.’’ 

The lien covers advances of money made to a guest on the 
credit of his effects.’ 

The lien of an innkeeper is a general one for the whole amount 
of his bill. The lien covers the charges for the guest’s personal 
entertainment, and the charges made specially against the prop- 
erty brought by the guest, such as horses and a carriage.* Ina 


In 


1 Proctor v. Nicholson, 7C. & P. 67. 3 Thompson v. Lacy, 3 B.& Ald. 


2 Proctor v. Nicholson, 7 Car. & P. 
67. Lord Abinger instructed the jury 
that they were to consider whether it 
was understood between the innkeeper 
and the guest, at the time of the ad- 
vances, that the goods in question 
were to be considered as security for 
these sums. Watson v. Cross, 2 Du- 
vall (Ky.), 147. 


283; Pollock v. Landis, 36 Iowa, 651; 
Mason v. Thompson, 9 Pick. (Mass.) 
280; McDaniels v. Robinson, 26 Vt. 
816; Fox v. McGregor, 11 Barb. (N. 
Y.) 41. 

In some early cases it was said that 
the horse of aguest might be detained 
for his own meals, and not for the 
guest’s personal entertainment. Bac. 
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ease before the Queen’s Bench Division, Lord Justice Bramwell 
fully and clearly stated the law, saying: ' ‘* The first question for 
our decision is, What was the innkeeper’s lien? Was it alien on 
the horses for the charges in respect of the horses, and on the 
carriage in respect of the charges of the carriage, and no lien on 
them for the guest’s reasonable expenses; or was it a general 
lien on the horses and carriage and guest’s goods conjointly for 
the whole amount of the defendant’s claim as innkeeper? Iam 
of opinion that the latter was the true view as to his lien, and 
for this reason, that the debt in respect of which the lien was 
claimed was one debt, although the debt was made up of several 
items. An innkeeper may demand the expenses before he re- 
ceives the guest; but if he does not, and takes him in and finds 
him in all things that the guest requires, it is one contract, and 
the lien that he has is a lien in respect of the whole contract to 
pay for the things that are supplied to him while he is a guest. 
If this was not the case, a man might go to a hotel with his wife, 
and then it might be said that the innkeeper’s lien was on the 
guest’s luggage for what he had consumed, and on the wife’s 
luggage for what she had had. The contract was, that the guest 
and his horses and carriage shall be received and provided for ; 
there was one contract, one debt, and one lien in respect of the 
whole of the charges.’’ Lord Justice Colton, in the same case, 
to like effect said: ‘‘ The innkeeper has a general lien for the 
whole amount of his bill. As to the horses, harness, and car- 
riage, there would be a lien for any special expenditure, and 
there is no reason for exempting the horses, harness, and car- 
riage from the general lien an innkeeper has in the guest’s goods 
by the general law. The innkeeper is bound to receive the 
horses, harness, and carriage with the guest as much as he is 
bound to receive the guest himself; the liability of the inn- 
keeper with respect to them is the same as his liability with re- 


Abr. Inns, D, citing, Rosse v. Bram- for any other debt due from the same 
steed, 2 Roil. 438, and 2 Roll. Abr. 85; party. Story, Bailm., sec. 476. As re- 
but these cases do not support the marked in effect by Story, this doc- 
doctrine. The reason for the doctrine trine is without substantial support. 
is said to be, that chattels are in the 1 Mulliner v. Florence, 3 Q. B. D. 
custody of the law forthe debt which 484, 488. 

arises from the thing itself, and not 


VOL. XXI 46 
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spect to the other goods of the guest, and there is no reason for 
excluding the claim of the innkeeper, although the horses, har- 
ness, and carriage are not received in the dwelling-house, but in 
adjoining buildings. There is no authority for saying that the 
innkeeper’s lien does not extend to the horses, harness, and car- 
riage the guest brings with him as much as to other things of the 
guest.”’ 

If one who is already a guest at a hotel brings his horses and 
carriages there, a lien attaches to them for the charges then 
existing against the guest, as well as for the subsequent enter- 
tainment of the guest and his horses.! 

The lien does not cover board to become due in the future, 
but only that which is due at the time of the detention.? 

A lien for charges for the entertainment of a servant who is a 
guest at a hotel alone without his master, may be enforced 
against the master’s horse and wagon which the servant brought 
with him and used in his master’s business.’ 

Ill. Waiver and loss of the lien. —Possession is essential 
to the preservation of this lien. If the guest be allowed to ake 
his goods away with him, the innkeeper cannot retake the goods 
and assert his lien; and even if the guest returns again with the 
same goods, the innkeeper cannot hold them for a prior debt.‘ 

But a boarding-house keeper, having a valid lien under the 
laws of Massachusetts upon the trunk of a boarder, does not lose 
it by sending it by an express company to New Hampshire, with 
instructions not to deliver it until the amount of the claim for 
which the trunk was detained should be paid.° 

If the guest fraudulently removes his goods, or even through 
fraudulent representations obtains the consent of the innkeeper 
to their removal, the right of lien remains. Thus, if the guest 
pays his bill with a fraudulent draft, which he represents to be 
good, the lien is not released.® 


1 Mulliner v. Florence, 3 Q. B. D. * Jones v. Pearle, 1 Strange, 556; 
484. Jones v. Thurloe, 8 Mod. 172. 

2 Shafer v. Guest, 35 How. (N. Y.) 5 Jaquith v, American Express Co., 
Pr. 184; 8. c. 6 Robt. 264, 268. 60 N. H. 61. 


8 Smith v. Keyes, 2 T. & C. (N. Y.) 6 Manning v. Hollenbeck, 27 Wis. 
650. 202. 
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The lien is not defeated by the occasional absence of the 
guest, if he has the intention of returning.’ For example, if a 
traveler leaves his horse at the inn, and then goes out to dine 
or lodge with a friend, he does not thereby cease to be a guest, 
and the rights and liabilities of the parties remain the same 
as though the traveler had not left the inn. And if the owner 
leaves the inn and goes to another town, intending to be absent 
two or three days, it seems that the same rule holds good.? And 
so if one goes to an inn with two race-horses and a groom, in 
the character of a guest, and remains there for several months, 
taking the horses out every day for exercise and training, though 
he is occasionally absent for several days, but always with the 
intention of returning to the inn, the innkeeper’s lien is not de- 
stroyed. In the absence of any alteration in the relation of the 
parties, that of innkeeper and guest is presumed to continue.® 

An innkeeper who accepts security from a guest for the pay- 
ment of hotel charges, does not waive his lien at common law 
upon the goods of his guest for the amount of such charges, un- 
less there is something in the nature of the security, or in the 
circumstances under which it was taken, which is inconsistent 
with the existence or continuance of the lien, and therefore de- 
structive of it.* 

This lien, like other liens, is waived by an arrangement for 
payment at a future day. 

IV. Enforcement of the lien. —An innkeeper who sells the 
goods of a guest without judicial or statutory authority waives 
his lien, and renders himself liable in trover for the value of the 
property, and it is no excuse for such a sale that the retention 
of the chattel is attended with expense. In an action by the 


1 Allen v. Smith, 12 C. B. (N. 8.) 
638; Grinnell v. Cook, 3 Hill (N. Y.), 
485; Caldwell v. Tutt, 10 Lea (Tenn.), 
258. 


Mulliner v. Florence, 2 Q. B. D. 484; 
Doane v. Russell, 3 Gray (Mass.), 382; 
Carr v. Fogg, 46 Mo. 44. In Jones v. 
Thurloe, 8 Mod. 172, Chief Justice 


2 Grinnell v. Cook, supra, per Bron- 
son, J. 
5 Allen v. Smith, supra. 


* Angus v. McLachlan, 23 Ch. D. 
330. 


5 Jones v. Pearle, 1 Strange, 556; 


Pratt is reported as saying, * that, 
though the innkeeper might detain a 
horse for his meat for one night, yet 
he could not sell the horse and pay 
himself; if he did it was a conversion, 
for he is not to be his own carver.” 
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owner of the property for the conversion, the innkeeper might 
set off his charges if the owner was his guest and liable for the 
debt; but if the property detained belonged to a third person, 
there could be no set-off in a suit by him for a conversion of the 
property. Thus, if the property be horses, which had been 
stolen or obtained by fraud from the owner, the damages to 
which the owner would be entitled in an action against the inn- 
keeper for an unlawful sale of them would be the full value of 
the horses at the time of sale. In a leading case on this subject 
before the Queen’s Bench Division, Lord Justice Bramwell 
said: ? ** The defendant, who had only a lien on the horses, was 
not justified in selling them, and he has therefore been guilty of 
a conversion, and that enables the plaintiff to maintain this action 
for the proceeds of the sale. The very notion of a lien is, that 
if the person who is entitled to the lien, for his own benefit parts 
with the chattel over which he claims to exercise it, he is guilty 
of atortious act. He must not dispose of the chattel so as to give 
some one else a right of possession as against himself. The lien 
is the right of the creditor to retain the goods until the debt is 
paid. * * * If theplaintiff, after the sale of the horses, had 
thought fit to go to the vendee and say to him, ‘ Those horses are 
mine,’ and the vendee had refused to give them up, he could 
have maintained an action against the vendee for the full value 
of the horses; but, instead of acting in this manner, he has 
treated the sale by the defendant as a conversion. He is not to 
be worse off because he has brought his action against the de- 
fendant instead of against the vendee. It is said, if the plaintiff 
succeeds, that the defendant’s lien would be useless to him, and 
that the plaintiff would be better off than he was before the sale 
of the horses by the defendant. I donot think there is anything 
unreasonable in holding the defendant liable if the defendant was 
not bound to feed the horses.’’ 


An innkeeper retaining the goods of his guest by virtue of. 


a lien, is not bound to use greater care as to their custody than 
he uses as to his own goods of a similar description.? 


1 Mulliner v. Florence, 3 Q. B. D. 2? Angus v. McLachlan, 23 Ch. D. 
484, 489, 491. 330. 


a 


de 
mi 
to 
an 
fe 
th 
in, 
ki 
ke 
W: 
er 
fo 
a 
n 
a 
q 
al 
a 
4 

] 


cor 


INNKEEPERS’ AND BOARDING-HOUSE KEEPERS’ LIEN. 695 


Whether the innkeeper has the right to use the property may 
depend in some degree upon circumstances. It seems that he 
may do so if the property is of a nature that involves expense 
to keep it, suchasa horse. Where, soon aftera horse and wagon 
and other articles were left with an innkeeper to be kept for a 
few days, he had good reason to believe that the person leaving 
the property did not own it, and had abandoned it and was act- 
ing in bad faith towards the owner, and the innkeeper did not 
know who or where the owner was, and the owner, as the inn- 
keeper had reason to believe, did not know where the property 
was, it was held that the innkeeper had the right to use the prop- 
erty moderately and prudently to the extent of compensating him 
for his charges for keeping; and such use, being lawful, was not 
a conversion.! 

The innkeeper’s lien, like other liens at common law, confers 
no right of sale in satisfaction of the debt. It isaright to retain 
and nothing more.? By statute, however, a remedy by sale is 
quite generally provided. In several States the statute which 
authorizes carriers to sell property on which they have a lien 
applies also to innkeepers. In afew States there are general stat- 
utes applicable to all holders of liens, which authorize the sale of 
any property for the satisfaction of the lien debt in the manner 
prescribed. In other States there are special provisions for the 
enforcem2nt of this lien. 


LEonarp A. JONEs. 
Boston, Mass. 


1 Alvord v. Davenport, 43 Vt. 30. v. Fogg, 46 Mo. 44; People v. Hus- 
2? Mulliner v. Florence, 3 Q. B.D. band, 36 Mich. 306; Fox v. McGregor, 
484; Thames Iron W. Co. v. Patent 11 Barb. (N. Y.) 41. 
Derrick Co., 1 Johns. & H. 93, 97; Carr 
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THE WATERING OF RAILROAD SECURITIES. 


The extensive and unwarranted issue of corporate paper, with 
all its attendant wrong to investors, and imposition of burdens on 
the entire public, is an underlying cause of much of the existing 
popular discontent. The solution of the questions having their 
origin in this source will strike at the root of many of the evils 
by which the country is now affected. 

The large amount of capital seeking investment in the city of 
New York represents the labor and savings of workers in all 
parts of the country. The administration of this immense sur- 
plus of production is the supreme function of this financial cen- 
ter. It is to the interest of New York that this great fund of 
aecumulations should be scrupulously treated, while it is seeking 
a fair income, and its principal is embarked in the develop- 
ment of great transportation enterprises. It is to the inter- 
est of the whole country that thrift should not be discouraged by 
factitious schemes devised for the allurement of unwary investors. 

The State charters railroad corporations, and endows them with 
various franchises, which give them not only a legal status, but a 
financial prestige in the minds of the public. Hence, considera- 
tions of public duty, as well as of public weal, combine to 
require the most strenuous efforts on the part of every govern- 
mental authority, for the proper police of schemes inviting the 
investment of capital. 

The licentious capitalizing of railroad properties has been the 
cause of widespread loss to uninformed investors and of unwar- 
ranted and illegal benefits to the few. The term illegal is used 
advisedly, because tentative efforts have been made by the legis- 
lature to protect the public in this respect, but several gross 
evasions of the law, which are fresh in the public recollection, 
demonstrate the inefficacy of the present system. However, the 
existence of acts of the legislature, limiting the amount of bonds 
and stock issuable by railroad companies, demonstrates the pur- 
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pose to afford some protection to the public in these particulars, 
and establishes a basis for further action. 

It is argued that the disproportionate issue of paper, as com- 
pared with the cost of railroads and telegraphs, is justifiable, on 
the score of furnishing an incentive to promoters for the original 
risk of large amounts of capital, and that it has been needful in 
developing tracts of our territory which would not, as in the case 
of the Pacific Railroads, have reached their present condition of 
wealth through any other process. This view is certainly not 
applicable to our present developed system of transportation. 
On the contrary, the apprehension is more immediate that the 
facility of issuing fictitious paper will induce the undertaking of 
railroad schemes in localities where the public needs do not de- 
mand them. 

Unless capital is to be repelled from reproductive channels, and 
great public enterprises checked, the present reckless system, 
by which inflated issues of paper are made the concomitants 
of nearly every scheme seeking public support, must be arrested 
by public authority. It is a subject in which the most helpless 
and deserving portion of the community is interested. Active 
capitalists are competent to care for themselves in the conduct of 
their investments. But the large number of holders of moderate 
amounts of money, seeking safe returns, are the prey of these 
manufacturers of corporate paper. However, it is useless to 
argue the importance of encouraging the thrift of the commun- 
ity, by affording it the needful protection. The policy is already 
incorporated in the statute books, but the methods adopted have 
proven a practical failure. The present problem is to devise 
some efficacious plan for obtaining the desired result. 

Two cardinal principles are to be observed in establishing the 
basis of legislation on this subject. On the one hand, avoidance 
of interference with the conduct of business is a desideratum. 
On the other hand, the attitude and interests of the public are to 
be regarded in its dual capacity: as the furnisher of the capital 
for public enterprises endowed with public sanction, and as the 
users of the franchise, after construction. These interests of the 
community are so commingled that the legislation which will pro- 
tect the public as investors will also protect them as shippers. 
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It may be added that they require this protection in their more 
comprehensive relation, as consumers. It is really in this capac- 
ity that the final burden falls on them. Hence, every member 
of the community is interested in the regulation of this public 
interest. 

The law does not permit the sale of adulterated articles of com- 
merce. It does not permit the manufacture and vending of 
fraudulent muniments of title to private property. Itshould not 
permit the issuing and marketing of fictitious and deceptive evi- 
dences of corporate value. The last form of public wrong-doing 
is by far the most injurious, as it reaches a wider circle, and 
snaps the springs of honest frugality, by disappointing its legiti- 
mate expectations of a safe and reasonable income ; to say noth- 
ing of its levy of fraudulent and illegal tolls on the whole 
community, in order to render these excessive issues valuable. 

No specious reasoning can avail to justify this essentially dis- 
honest system. The primary method of railway construction 
consisted in subscription to, and payment of, a substantial 
amount of capital fairly adequate to purposes of construction. 
If this sum proved insufficient, or needed improvements were re- 
quired, an additional sum was raised on bond and mortgage. 
This plain business method, based upon the same principles as 
the financial organization of any other business, sufficed amply 
for the development of needed transportation facilities. 

But the period of the war, and the methods devised by the pro- 
moters of the Pacific Railroad systems, introduced totally differ- 
ent devices. The people of the localities where the roads were 
to run ceased to be essential factors in the establishment of the 
enterprises. Capitalists advanced more or less significant 
amounts for the initial steps of survey and construction. The 
public was then invited to lend its money upon bonds and liens; 
while a succession of junior mortgages and stocks, representing 
no value, remained the profit of the promoters. Modifications 
of these schemes ensued; but they all covered the same vice: the 
issue of paper endowed, by an abuse of the forms of law, with 
the apparent representation of actual value. 

It must be considered that this system does not involve a mere 
private business in which the fraudulent acts could be pursued as 
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violations of private right. But these public obligations repre- 
sent the indebtedness of highways, on which the public are bound 
to travel and transport their produce. The public which granted 
the franchise enabling the corporations to expropriate private 
property for the public benefit, is made, by this perversion of 
its benefits, to pay a tribute, in excessive tolls, so as to render 
this illegitimate paper valuable to its possessors. What would 
have been thought of such an abuse of the turnpike system? It 
would have come so palpably to every man’s door that the peo- 
ple of the localities would soon have legally redressed their 
rights. However, this is not a discussion of the proper course 
to pursue with this fraudulent corporate paper, after it is once 
issued and circulated; that is a far more knotty problem. The 
present subject is the prevention of its issue in the future; a 
much simpler proceeding. 

The principle is now too well recognized to require elabora- 
tion, that there is a public interest in these highways which the 
public has the right to examine and control. The basis of the 
existing railroad policy of this State is the limitation of the tolls 
for the use of the railroad highways, so that the public may ob- 
tain necessary transportation at reasonable rates. A fair return 
on actual investment is secured to the companies. Beyond this, 
the rights of the donors of the privilege intervene, and the 
primary interests of the public are saved. Subject to this sys- 
tem, investments are, or should be made, in the railroad facilities 
of New York. However much this principle has become 
a dead letter, it underlies the State administration of its 
railroad highways. ‘To secure this result, two cardinal features 
of legislation have been adopted: — 

One seeks to restrict the issue of bonds and stocks to the limit 
of the cost of construction. 

The other is the correlative of this provision, and consists in 
the limitation imposed on the rate of dividends, payable by any 
railroad corporation, to ten per cent of the cost of construction, 
which is deemed an adequate return for genuine investment in 
public works. 

The payment to the State of all sums netted in excess of ten 
per cent of the investment, or the reduction of the tolls until the 
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net receipts reach that percentage, has been required by legis- 
lation. 

These two salient points in the railroad policy of New York 
are necessary corollaries of each other. If the volume of paper, 
on which interest and dividends are payable, is not effectually 
restricted, the limit of ten per cent profits on cost of construc- 
tion is rendered nugatory. The volume of paper outstanding 
becomes the basis for rates of freights and fare, instead of the 
cost of the works. The prevention of this result should be the 
main object of legislation. Its pivotal center should be the 
actual payment, dollar for dollar, of all the nominal capital pur- 
porting to be represented in these public highways. 

The present system of organization of a railroad company in 
New York provides for subscription to stock at the rate of only 
one thousand dollars per mile, and the payment of only ten per 
cent on that amount. This is altogether an inadequate basis of 
organization. 

The provision for the opening of books for subscriptions, after 
the corporate franchises have been obtained, have no particular 
effectiveness. It is optional with the company to open these 
additional subscriptions, and it follows that no such subscriptions 
need ever be made, or paid, under the present system. 

Hence, the sole existing protection is in the illusory payment 
of one hundred dollars per mile, for obtaining the certificate of 
incorporation. After this preliminary, the company is permitted 
to launch its promises. 

The radical change should be effected of requiring the sub- 
scription, and payment of ten thousand dollars per mile, before 
any public franchise, or certificate of incorporation, is obtain- 
able. The enterprise is, then, in some reasonable shape for 
affording security to purchasers of its stocks and bonds. An 
enterprise that cannot enlist this initial support is not merito- 
rious, or in hands capable of executing it by honest methods. 

The provisions for the increase of stock should be safe- 
guarded in the same way. At the time of subscription to such 
increase, the payment should be required to be made in cash to 
the extent of the par of the increased stock. No stock dividends 
should be permitted. If a company earns surplus profits, and 
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desires to use them in the development of its business, there is 
an honest way of meeting such a contingency. The dividends 
should be declared and made payable in cash. The stockholders 
may then be asked to subscribe to an increase of stock. But the 
present system leads to, and attains, all manner of deception. 
By permitting the company to declare dividends in the form of 
stock, thereby enabling it to conceal whether there are any 
resources properly applicable to that purpose, the provisions of 
the statute that dividends shall only be made from surplus 
profits is completely nullified. Dividends and increase of 
stock are separate titles, and should be so treated in the policy 
of the State. The dividends should be required to be made, and 
payable in the direct cash form, which is not susceptible of being 
perverted to subserve the purpose of enormous illegitimate issues 
of stock, without genuine capital to support them. 

In reference to the creation of debt by corporations, the 
present statutory provision is as follows: — 

‘* Corporations shall have the power from time to time to 
borrow such sums of money as may be necessary for completing 
and furnishing or operating their railroad, and to issue or dis- 
pose of their bonds for any amount so borrowed, and to 
mortgage their corporate property and franchise to secure the 
payment of any debt contracted by the company for the pur- 
poses aforesaid.”’ 

Necessarily, the amount requisite for the purposes contem- 
plated by the statute authorizing the creating of debt must be 
indeterminate, so far as any fixed rule is applicable. Its deter- 
mination should, therefore, be left to some authority acting in a 
judicial capacity. 

This suggestion brings us to the radical remedy over the entire 
subject-matter treated of in this article. The fallacy of all ex- 
isting legislation on the topic is that it provides no machinery for 
its enforcement. 

The ordinary judicial tribunals are inadequate. The impera- 
tive duty of enforcing remedies to prevent these inordinate 
issues in all their various forms should be vested in a special 
judicial body. This principle has been recently incorporated in 
the national] legislation on the subject. No new body need be 
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created in most of the States for this purpose. The State rail- 
road commissioner can be permanently useful in supervising and 
regulating the proper capitalization of corporations owning the 
public highways. 

Its warrant should be requisite to establish the actual pay- 
ments of capital before certificates of incorporation are issuable. 
It should also certify as to the proper amount of bonds needed 
for construction under the statute, before authority to mortgage 
accrues. Legislation cannot in the nature of things reach these 
points, but judicial administration is eminently adapted for them. 

This extensive subject has been looked on primarily from the 
investor’s point of view, and with the object of avoiding the per- 
petuation of promoters’ and manipulators’ methods, by loose, or 
favorable legislation. But it may fairly be predicated of the 
adoption of a healthy system, at this first end of the establish- 
ment of these public enterprises, that it will go far to eliminate 
the causes of complaint against their subsequent administration ; 
created, as their vices are, largely by the compulsion of paying 
dividends on an inflated volume of paper. 

The establishment of this system would of itself tend to null- 
ify the present method of construction contracts. As these are 
predicated upon inordinate issues of bonds and stocks, their in- 
ducement would be taken away. Still, in order to prevent 
excessive cash and bond payments to construction agencies, their 
bids should be required to be made public and competitive, and 
each bid should be accompanied by an affidavit of absence of 
interest, direct or indirect, by the governing bodies of the com- 
panies. These bids could be opened and awarded under the 
supervision of the railroad commissioners. As the object is the 
establishment of the real basis on which charges for the use of a 
public highway are to be perpetuated, too much care cannot be 
observed or complained of. No improper interference with 
private enterprise is involved, because ten per cent on actual in- 
vestment is in no way affected, as a legitimate return. Some of 
the above suggestions were found, after this was written, to be 
in the line of the recent report of our State railroad commis 
sioners, who state that: — 


** Many of the wrongs, defects and causes of public scandal 
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which were to be found in our railroad statutes still remain, and 
are worthy of the careful consideration of the legislature. The 
watering of railroad stock, and excessive use of bonds, have been 
the great bane of our railroad systems. Were there no watered 
stock in our railroad system, fares and freight would be lower, 
New York City and other commercial cities of the State would 
benefit thereby and increase their population and manufacturing.” 

Federal legislation can have no province in these particulars 
of control over the internal organization of corporations. The 
States must act in this matter. 

The legislation of New York, necessarily limited to the rail- 
road corporatiuns organized under its laws, will, of course, re- 
main to some extent inefficacious, unless followed by similar 
action by other States. But as the metropolis of this State is 
the mart where the paper of companies organized under the laws 
of other States finds a market, it is meet that the example should 
emanate from New York. As in other instances, its legislation 
will be followed by its sister communities. 

The exactions of which so much complaint is now heard, and 
which ‘have led towards Federal legislation, are due principally 
to the necessity of paying returns upon the fictitious obligations 
and certificates which have been improperly issued. 

The labor demonstrators assert this element of justification. 
Legislation has, indeed, ‘borne favorably towards these illicit 
creations of fortune, by the use of inflated capitalizations of 
companies operating public highways. 

Unjustly, the burden of disapprobation has fallen upon the 
holders of these paper evidences—the bondholders and _ stock- 
holders — who are really the greatest sufferers, through the 
engulfing of their earnings. The promoters, who have floated 
these so-called securities, and who deal in them only specula- 
tively, are the real delinquents, who go unscathed. It, there- 
fore, behooves every man who has suffered from the absence of 
this control over the unwarranted increases of stocks and bonds, 
to aid in an effort of prevention for the future. 

Ordinary methods are unavailing. The cost of transportation 
forms an essential element in the value of every article, and in 
the conduct of every business. It wields too much power, and 
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ramifies too extensively, to be left to the usual remedies for its 
control. Individuals cannot deal with it. A public agency 
representing the collective people must be intrusted with super- 
vision over its methods, of creating so-called capital, without 
labor, money, or any form of wealth, and giving it value by ex- 
actions levied on the public highways. 


Epwarp L. ANDREWs. 
New York, N. Y. 
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THE LAW OF REAL ESTATE BROKERS’ COMMISSIOuS. 


The subject of real estate brokers’ commissions may be conve- 
niently treated in the following order: — 


I. The Employment of the Broker ; 
II. The Broker’s Services ; 
III. Double Employment. 


I. The Employment of the Broker. —To entitle a broker to 
commissions for his services they must be rendered under an em- 
ployment by the principal.'’ Services rendered as a mere vol- 
unteer without employment will give no right to commissions, 
even though such services bring about a sale. No one can make 
another his debtor by doing him a service unasked for. Hence, 
where A. refused to employ the plaintiff, a broker, and would 
not give him his property to sell, but the broker notwithstanding 
this sent A. a person who bought the property, it was held that 
the broker could not recover commissions.” 

But employment may be implied as well as express; for if the 
principal adopts the acts of the broker as his own, though there 
was no previous employment, the subsequent adoption of the 
broker’s acts will entitle him to commissions. When there is no 
express employment the facts of each particular case must de- 
termine whether or not there is an implied one. In a case where 
a sale was »1ought about by the efforts of a broker, who intro- 
duced the vendor and purchaser and was present at the negotia- 
tions between them, but during the whole transaction the vendor 
supposed the broker was acting for the purchaser, it was held that 
there was no such adoption of the broker’s acts as would entitle 
him to recover. But where the principal accepted a contract 
made in his behalf by abroker after the latter’s period of agency 


1 Hinds v. Henry, 36 N. J. L. 328; 2 Pierce v. Thomas, 4 E. D. S. 354. 
Twelfth St. Co. v. Jackson, 102 Pa. St. 3 Atwater v. Lockwood, 39 Conn. 45. 
269. 
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had expired, the broker could recover, because the principal’s 
adoption of his acts constituted an implied employment.! 

When no time is fixed for the continuance of the employment 
either party may terminate it at pleasure at any time before the 
broker procures a purchaser. The right of the principal to ter- 
minate the broker’s authority is absolute when such revocation is 
made before the broker has performed services entitling him to 
commissions. Simpson v. Lamb? illustrates this: the defendant 
employed a broker to procure a purchaser for his advowson; be- 
fore the broker found a purchaser the principal himself sold it 
and revoked the broker’s agency. It was held that the broker 
could not claim commissions as the principal’s right to revoke was 
absolute.’ 

But when the broker has done services which would entitle 
him to commissions his agency cannot be revoked so as to deprive 
him of them. The principal cannot revoke the agency and de- 
feat the broker's right to commissions and at the same time avail 
himself of the broker’s services.‘ 

It is to be noted that if the broker has performed services or 
incurred expense in virtue of his authority, and before his agency 
is revoked, he will be entitled to be reimbursed for such services 
or expense on a guantum meruit.® 

But the broker cannot recover in any way for his services or 
expense when his efforts are merely unsuccessful and not ren- 
dered useless by the revocation of his agency. The distinction 
is that when the agency is revoked the broker may recover, be- 
cause his services are rendered useless by the act of the princi- 
pal; but when the broker’s efforts are merely unsuccessful he 
cannot recover because compensation is conditional upon suc- 
cess. 

Under an employment of the broker by the principal the rela- 


tive rights of the parties are determined either by contract or 
custom. 


1 Hinds v. Henry, 36 N. J. Law, 328. 4 See cases cited below under II. 
284 E.C. L. 603. 5 Story on Agency, sec. 329; Attrill 
® See, also, Sibbald v. Bethlehem  v. Patterson, 58 Md. 226, 250. 

Iron Works, 83 N.Y. 378; Toppin v. 

Healy, 11 W. R. 466. 
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When there is a special contract, in writing or by parol, the 
terms of the contract determine the rights of the parties to it in 
all matters arising out of it. This rule applies in all cases except 
where the contract is opposed to public policy or some positive 
rule of law. 

When, by the terms of the contract, the broker is not entitled 
to commissions until he accomplishes certain results the accom- 
plishment of those results is a condition precedent to his right to 
compensation unless such accomplishment is prevented by the 
fault or waived by the consent of the principal. Thus, if there 
is a contract by which the broker is not to be paid commissions 
unless he sells the property at a specified sum, he must sell at 
that sum to be entitled to commissions; but if the principal con- 
sents to a sale for a less amount the broker may claim commis- 
sion on such less amount.' So if the contract be that the broker 
is to find a purchaser for cash, he must do so before his right to 
commissions accrues ; but if the principal consents to an exchange 
instead of a cash sale the broker may recover commissions upon 
the exchange.’ In short, if the broker procures a person with 
whom the principal makes a sale upon any terms, though special 
terms were contemplated by the contract, he is entitled to com- 
missions.* 

But in the absence of a special contract the relations and rights 
of the parties are determined by custom, and the custom must 
be proved as any other fact.‘ Thus custom determines the rate 
of commissions; *® whether the vendor or purchaser shall pay 
the commissions,* and the rights of rival brokers engaged in the 
same transaction.’ But a custom in contravention of a positive 
rule of law or public policy cannot be sustained.* 

II. The Broker’s Services. —The general rule is that when a 
broker procures for his principal a person capable and willing to 
complete the proposed transaction he is entitled to commissions. 


1 Jones v. Adler, 34 Md. 440. 5 Kock v. Emmerling, 22 How. 69; 

2 Keys v. Johnson, 68 Pa. St. 42. Morgan v. Mason, 4 E. D. S. 636. 

8 Ibid. 6 Cook v. Welsh, 9 Allen, 350. 

4 Read v. Rann, 10 B. & C, 438; 7 Glenn v. Davidson, 37 Md. 365. 
Cook v. Welsh, 9 Allen, 350. 8 Walker v. Osgood, 98 Mass. 348; 


Raisin v. Clarke, 41 Md. 158. 
VOL. XXI 47 
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For convenience we will suppose the transaction to be a sale. 

The placing of property in the broker’s hands for sale does 
not prohibit the principal from selling it; therefore if the prin- 
cipal finds a purchase without the assistance of the broker the 
latter is not entitled to commissions.! 

The principal may employ several brokers in the same matter 


and a question may then arise as to which one procures the pur- — 


chaser; as in Murray v. Currie,’ where A. and B., land agents, 
were severally employed by W. to sell an estate. D. called on 
A. about another estate and was told of W.’s property and took 
from A.a particular of it. Afterwards meeting B., the other 
agent, D. negotiated the terms with him, and bought the prop- 
erty. Lord Denman left it to the jury to find whether A. did in 
fact procure the purchase and they found that he did. 

When several brokers are employed in the same matter the 
custom is that the one first procuring a purchaser is entitled to 
full commissions and the others are not entitled to any.* 

Cases arise where the broker introduces a person to the prin- 
cipal and opens negotiations, but afterwards abandons them. If 
the principal, without the assistance of the broker, subsequently 
completes the transaction with the same person the broker is not 
entitled to commissions, because he is not the procuring cause of 
the sale, having abandoned the matter. ‘‘ The broker is never 
entitled to commissions for unsuccessful efforts. He may de- 
vote his time and labor and expend his money with ever so much 
devotion to the interests of his employer, and yet if he fails, or 
if he abandons the effort, he gains no right to commissions and 
it matters not that after his failure what he has done proves of 
benefit to hisemployer.’’® Thesame principle applies when, after 
the abandonment of negotiations by the broker, the principal is 
induced by other parties or a rival broker to complete the trans- 
action abandoned by the first broker. The latter cannot claim 


! Wylie v. Nat’l Bank, 61 N. Y. 415; * Wylie v. Nat’l Bank, 61 N. Y. 415; 
Simpson v. Lamb, 84 E. C. L. 603;  Lipe v. Ludewick, 14 Ill. App. 3872; 
Stewart v. Murray, 92 Ind. 543. Doonan v. Ives, 73 Ga. 295. 

2 32 E.C. L. 641. 5 Sibbald v. Bethlehem [ron Co.. 88 

* Vreeland v. Vetterlein, 83 N. J. N. Y.878. 

Law, 247; Glenn v. Davidson, 87 Md. 
365. 
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compensation when his own efforts resulted unsuccessfully, even 
though another person takes up the matter where he left it and 
brings it to completion.’ 

As to what services of the broker constitute him the procuring 
cause of the sale and entitle him to commissions, it may be said, 
in general, that if the broker introduces or discloses a purchaser 
and such introduction or disclosure is the foundation upon which 
negotiations are begun and a sale effected he will be entitled to 
commissions, although the sale may be made by the owner with- 
out the further assistance of the broker.? In very many cases 
‘‘ the services performed are of the slightest possible kind; they 
consist merely of bringing the vendor and purchaser together, 
often by a line written or a word spoken.’’* Frequently the 
broker’s services consist merely of advertising the property. If 
in consequence of such advertisement the owner and a purchaser 
are brought together and a sale made, though without the 
further aid of the broker, the latter is entitled to commis- 
sions. 

But it is not enough to prove that the transaction has in- 
directly, and as a remote and casual consequence, resulted from 
the intervention of the broker. It must appear that the result 
was obtained by means of his agency.* But within this limit 
any kind of service is enough if it really be the efficient cause 
of the transaction. Hence it is not essential that the purchaser 
should be personally introduced by the broker, nor that the 
broker should be personally acquainted with the purchaser.® 

The following cases illustrate what is sufficient in law to con- 
stitute the broker the procuring cause of the sale. 

In Lincoln v. McClatchie,® the defendant placed a house in the 
broker’s hands for sale. G., who wanted a house for a friend, 
learned of the defendant’s house from the broker and told his 
friend of it, and the latter went to the defendant and bought it 
from him without negotiating with the broker. G. acted entirely 


1 Earp v. Cummins, 54 Pa. St. 396; 4 Antrobus v. Wickens, 4 F. & F. 291. 
Livezey v. Miller, 61 Md. 226, 5 Sussdorf v. Schmidt, 55 N. Y.319; 
2 Wilkinson v. Martin,8 C.&P.1. Earp v. Cummins, 54 Pa. St. 394; Lin- 
3 Mansell v. Clements, L.R.9C.P. coln v. McClatchie, 86 Conn. 136. 
139. 6 36 Conn. 136. 
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voluntarily and not as agent. It was held that the broker could 
recover. 

An auctioneer and estate agent was employed to sell an estate. 
Having put the estate up at auction and failed to sell it, and 
being asked by a person who had attended the auction who was 
the owner of the property, the agent referred him to his princi- 
pal. Afterwards the same person, acting on this information, 
became the purchaser, though without the further intervention of 
theagent. Itwas held that the agent could recover commissions on 
this sale.’ 

In the following cases, however, it was held that the broker 
was not the procuring cause of the sale. 

In Tombs v. Alexander,’ the broker was employed by A. to 
sell his estate. The broker found S. and senthim to A. 8S. and 
A. orally agreed upon the purchase, but upon examination of 
A.’s title S. became dissatisfied and refused to purchase. S. and 
A. then agreed that the property should be sold at auction and 
that S. should buy it. It was offered at auction and W. became 
the purchaser. It was held that the broker had no connection 
with this sale to W., except a very remote one, and was not en- 
titled to commissions. 

In Antrobus v. Wickens,* the defendants employed a broker to 
procure a loan for them. The broker applied to a bank which, 
however, refused to make the loan. L., a director of the bank, 
mentioned the matter to W., and the latter procured the loan 
from other parties. It was held that the broker could not re- 
cover commissions on the loan unless L. and W. were his 
agents.‘ 

If, then, the vendor and purchaser have been brought together 
by means of the broker’s efforts, the broker is the procuring 
cause of the sale. When this is done the principal cannot de- 


1 Green v. Bartlett, 14 C. B. (N. 8.) 2 101 Mass. 257. 
681. For similar cases see Mansell v. 3 4F.& F. 291. 
Clements, L. R. 9 C. P. 189; Wilkin- 4 For similar cases, see Ward v. 
son v. Alston, 48 L. J. 733; Pope v. Fletcher, 124 Mass. 224; McClave v. 
Beals, 108 Mass. 561; Carter v. Web- Paine, 49 N. Y. 561; Lumley v. Nichol- 
ster, 79 I11.435; Derricksonv. Quimby, son, 34 W. R. 716. 
43 N. J. Law, 873; Desmond v. Steb- 
bins, 140 Mass. 339. 
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prive the broker of his commissions by then taking the matter 
into his own hands and completing the transaction without the 
further aid of the broker. In other words, the principal cannot 
avail himself of the broker’s services and make a sale through as- 
sistance derived from him and then refuse to pay commissions.' 
And if the broker is the procuring cause of the sale, his rights 
are not affected by the fact that the principal was ignorant of it 
at the time of making the sale.’ 

It is not enough that the broker should introduce a person who 
will make some sort of a contract with reference to the princi- 
pal’s property. He must produce a person who is capable and 
willing to buy the property on the terms named by the principal 
or on those that he ultimately assents to. The case of McGav- 
ock v. Woodlief,’ illustrates this. M. employed W., a broker, 
to find a purchaser for his plantation, a portion of the purchase 
money to be paid in cash. W. produced L., who agreed to the 
terms; but when they proceeded to execute the contract of sale 
a change was asked by L., by which his wife was to be substi- 
tuted as purchaser and payment was to be made in certain notes 
of other parties. There was no evidence of the intention to pay 
the cash portion as required, nor that M. assented to the change. 
In holding the broker not entitled to commissions, the court 
said: ‘* The broker must find a purchaser in a situation and able 
and willing to complete the purchase on the terms agreed on before 
he is entitled to his commissions.’’* But it may happen that 
after a transaction has been agreed upon, the proposed purchaser 
whom the broker has procured may fail to carry out his part of 
the transaction, and thus no sale in fact be made. In this case it 
is held by most courts that when the broker has brought about 
a binding contract of sale between the proposed vendor and pur- 
chaser his duty is done and his right to commissions accrues, and 
that this right is not affected by the subsequent breach of the con- 
tract by the proposed purchaser and the failure of the transac- 
tion.® 


1 See the cases above cited. 4 See, also. Kimberly v. Henderson, 
2 Bornstein v. Lans, 104 Mass. 214; 29 Md. 512. 
Wylie v. Nat. Bank. 61 N. Y. 415. 5 Rice v. Mayo, 107 Mass. 550; 


8 20 How. 221. Veazie v. Parker, 72 Me. 443; Mooney 
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On the other hand, if the proposed sale is broken off by the 
fault of the principal and not by the failure of the purchaser to 
carry out his contract, the broker may in this case, also, claim 
commissions as if a sale had actually been made. The leading 
case upon this point is Kock v. Emmerling.’. K. employed E. to 
find a purchaser for his plantation. E. did so, and K. accepted 
the proposed purchaser and the terms offered by him. After- 
wards, however, K. without any reason, refused to complete the 
sale. The court said that the fault of the vendor could not de- 
prive the broker of his right to commissions and said: ‘It 
would be a novel principle if the vendor might capriciously de- 
feat his own contract with his agent by refusing to pay him when 
he had done all that he was bound to do.’”? 

As a consequence of the rule that the broker may recover com- 
missions if the sale is prevented by the fault of the principal, it 
follows that if the title of the principal to the land in question 
is bad and a sale fails on that account, the broker may, never- 
theless, recover commissions because the defect in the title 
is the fault of the principal. The case of Green v. Lucas? illus- 
trates this. It appeared that the defendant agreed to pay the 
plaintiff a commission for ‘* procuring him a loan of £20,000 up- 
on the security of certain leasehold property.’’ The plaintiff 
applied to a certain institution, which agreed in writing to ad- 
vance the money ‘* subject to the title-and all other matters prov- 
ing satisfactory.’” Upon examination the title proved to be 
unsatisfactory and the institution refused to advance the money. 
It was held upon these facts that the broker was entitled to the 
whole of his commissions. Lord Cairns said: ‘‘ If the contract 
were to go off from the caprice of the lender or the infirmity of 
title it would be immaterial. * * * If the institution was 


v. Elder, 56 N. Y. 238; Keys v. John- 
son, 68 Pa. St. 42; Coleman v. Mead, 
13 Bush, 358; Goss v. Stevens, 32 
Minn. 472; Vinton v. Baldwin, 88 Ind. 
104. In Louisiana and Marylan¢e, 
however, it is held that the making of 
a contract of sale is not enough, and 
that a sale must actually be made be- 
fore the broker may claim commis- 


sions. De Santos v. Taney, 13 La. 
An. 151; Kimberly v. Henderson, 29 
Md. 512. 

1 22 How. 69. 

2See similar cases: Fisher v. 
Drewett, 48 L. J. Ex. 32; Fischers. 
Bell, 92 Ind. 243. 

333 L. T. (N. 8.) 584. 
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justified in refusing the loan the failure of it was due to the de- 
fendant’s own default or the failure of the security he had pro- 
posed.’’ The same view is well expressed in Sibbald v. Bethle- 
hem Iron Co.’ ‘If the efforts of the broker are rendered a 
failure by the fault of the employer; or, if the purchaser declines 
to complete the contract because of some defect of title in the 
ownership of the seller, some unremoved incumbrance, some de- 
fect which is the fault of the latter, then the broker does not lose 
his commissions.”’ 2 

III. Double Employment. — Three classes of cases arise when 
a broker is employed by both vendor and purchaser : — 

1. Where the double employment is not known to either ven- 
dor or purchaser ; 

2. Where it is known to one party only; 

3. Where it is known to both parties. 

1. When the relation of agent for both vendor and purchaser 
in the same transaction is not known or assented to by both part- 
ies the universal view is that the broker cannot recover commis- 
sions from either. ‘*The law will not permit an agent of the 
vendor, whilst that relation continues, to assume the essentially 
inconsistent and repugnant relation of agent for the purchaser. 
The seller of an estate is desirous of selling it at as high a rate as 
can fairly be obtained for it, while the purchaser is equally de- 
sirous to purchase it for as low aprice as he may. The interests 
of the two are in conflict.”’ * 

The same rule applies where there is an exchange of property 
instead of a sale; and a custom among brokers that in an exchange 
they are allowed commissions from both parties cannot be allowed 
to prevail against this positive rule of law.* 

2. When the double employment is known to one party only 
the broker is likewise prohibited from recovering from either. 


1 83 N. Y. 378. also, Walker v. Osgood, 98 Mass. 348; 

2 The same point is decidedinthe Everhart v. Searle, 71 Pa. St. 256; 
same way in Holly v. Gosling, 3E.D. Lynch». Fallon, 11 R. 1. 311; Scribner 
S. 262; Doty v. Miller, 43 Barb. 529; v. Collar, 40 Mich. 375; Barry v. 
Hamlin v. Schulte, 84 Minn. 534; Schmidt, 57 Wis. 172. 
Veazie v. Parker, 43 Me. 443; Good- 4 Raisin v. Clarke, supra, and Farns- 
ridge v. Holladay, 18 Ill. App. 363. worth v. Hemmer, | Allen, 494. 

Raisin v. Clarke, 41 Md. 158. See, 
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Rice v. Wood! illustrates this. A. employed a broker to ex- 
change stock for real estate. The broker was also employed by 
W. to exchange real estate. A. knew that the broker was em- 
ployed by W., but W. did not know that he was employed by A. 
It was held that the broker could not recover from either, be- 
cause his double employment was not known and assented to 
by both.? 

3. When the double employment is known and assented to by 
both parties it is generally held that the broker may recover com- 
missions from both parties.’ 

A distinction is to be observed between the relation of agent 
for both parties and that of a mere middleman. If the broker 
acts simply to bring vendor and purchaser together, so that by 
means of his introduction they may make their own arrangements 
while the broker stands entirely indifferent between them, he is a 
middleman and not really the agent of either party, and in such 
a case he may recover commissions from both parties.‘ 

Ep@ar G. MILter, JR. 


BALTIMORE. 


1 113 Mass. 133. Mass. 80. In Maryland it is held that 


2 See, also, Bell v. McConnell, 37 the broker cannot recover from either 


Ohio St. 396. 

3 Jarvis v. Schaefer, 8 Cent. Rep. 
675; Rowe v. Stevens, 53 N. Y. 621; 
Vinton v. Baldwin, 88 Ind. 104; Bell v. 
McConnell, 37 Ohio St. 396, and such is 
the inference from the Massachusetts 
cases: Rice v.Wood,113 Mass. 133. See, 
however, Follanshee v. O'Reilly, 135 


party although his double employment 
is known to both, the contract being 
void. Raisin v. Clarke, supra. 

4 Rupp v. Sampson, 16 Gray, 898; 
Walker v. Osgood, 98 Mass. 348; Orton 
v. Scofield, 61 Wis. 382; Green v. Rob- 
ertson, 64 Cal. 75. 
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JUDGMENTS BY DEFAULT. 


JUDGMENTS BY DEFAULT AGAINST NON-RESIDENT 
DEFENDANTS CONSIDERED CONSTITUTIONALLY. 


Subjects involved: ‘‘Due Process of Law.” — Notice — Jurisdiction. 


. Introductory. 

. Proposition on Judgments in personam. 
Leading case of Pennoyer v. Neff, 95 U. S. 714. 
. Foreign Corporations as Defendants. 

State Courts’ Decisions. 

Service without the State Ineffectual. 

. Authority of officer to Act Necessary. 

. General Appearance only, is a Waiver. 

. Publication. 

10. Cases Contra to Pennoyer v. Neff.— Graves v. Cushman, 131 Mass. 359. 
11. Constitutionality of Massachusetts Statutes. 

12. Graves v. Cushman overruled. 

13. Statutes and other Cases Contra. . 
14. Resident Defendants. 

15. Jurisdiction Defined. 

16. Exceptions to General Rule. 

17. Exception 1. Divorce. 

. Exception 2. Agent Appointed to Accept Service. 


1. Introductory. — What force and effect shall be given to 
judgments by default against non-resident defendants ? 

This question is to-day of great importance. Persons living in 
one State frequently own property situated in another State; or 
in several different States. Actions are frequently brought 
against such non-residents, not only by residents of the State 
wherein the suit is instituted, but also by non-residents of the 
State. The question relating to the validity of a judgment in a 
State court against a non-resident defendant, who has neither 
been personally served with process within the State, nor has 
voluntarily appeared in the action, is one upon which there exists 
great conflict of judicial opinion. The question has generally been 
treated as governed by statute law alone, with the inevitable re- 
sult of conflict among the decisions of the courts of different 
States, because the statutes of the different States vary in their 
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provisions. The attempt will be made in this article to show 
that the question is properly one of constitutional law, and to 
raise the plane of discussion from that of statute law to that of 
constitutional law. Another potent cause of conflict among the 
decisions has been the failure to properly distinguish between 
two essentially different things; namely, proceedings in personam 
and proceedings tn rem. 

All the authorities agree that where the defendant has been 
personally served with process within the State by a duly author- 
ized officer, or has voluntarily appeared and entered a general ap- 
pearance in the action, the judgment against him will be valid in 
every jurisdiction, so far as the question of service of process is 
concerned, And this is true whether the defendant be a resident 
of the State where the suit is brought, or of asister State, or of a 
foreign country. The same is also true irrespective of the domicil 
of the plaintiff. The reason given is that the defendant has had a 
**day in court,’’ a fair opportunity to make his defense, and 
there is therefore nothing revolting to one’s sense of justice in 
holding such a judgment to be binding upon him. So far the 
authorities are in perfect accord. But the difference of opinion 
is made manifest as soon as the case involves the question of the 
sufficiency of substituted service. So common an occurrence is 
it for a non-resident to be sued that most, if not all, of the States 
have statutory provisions regulating the mode of substituted serv- 
ice, which is generally by publication in a newspaper a certain 
number of times during acertain period of time. Most if not all 
of the States also have a constitutional provision to the effect 
that no person shall be deprived of life, liberty or property 
‘* without due process of law,”’ or the equivalent term ‘* except 
by the law of the land.’’ Since the adoption of the Fourteenth 
Amendment to the Constitution of the United States, which con- 
tains a similar provision, the question depends not merely upon 
State statutes and constitutions but also upon the Federal Con- 
stitution. A party aggrieved by a decision of the highest State 
court may therefore obtain redress from the United States Su- 
preme Court.’ 


1 Pennoyer v. Neff, 95 U. S, 714. 
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The salutary effect of this means of redress is shown by the 
difference in decisions of the State courts before and since the 
adoption of the Fourteenth Amendment, and especially before 
and since the decision of the Supreme Court in the leading case 
of Pennoyer v. Neff.’ 

Most of the early decisions were adverse to the rights of non- 
resident defendants, while most of the later decisions are in their 
favor. 

For the purposes of this discussion the subject may be con- 
veniently divided into three general heads, with their sub-divi- 
sions : — 

I. JuDGMENTS IN PERSONAM. 


II. JupemMents Quasi Iv Rem. 
(a.) By Resident Plaintiffs. 
By Non-resident Plaintiffs. 


III. Mope or IMPEACHMENT. 


(a.) Foreign Judgments. 
(b.) Domestic Judgments. 


The subject of the present paper is — 
I, JUDGMENTS IN PERSONAM. 

2. Proposition. —‘* Due process of law’’ requires that there 
shall be (1) personal service of process upon the defendant with- 
in the territorial limits of the State by a duly authorized officer 
of the court, or (2) his voluntary and general appearance in the 
action, before a valid judgment in personam can be rendered 
against him in the State Court; and if the statutes of the 
State purport to allow such a judgment to be rendered with- 
out either of these requisites, they are unconstitutional, and 
the judgment so rendered is void.? This is the general rule, 


195 U.S. 714. Reynolds, 10 Wall. 308, 316, 317; Gal- 

2 Pennoyer v. Neff, 95 U.S. 714; St. pinv. Page, 18 Wall. 350, 366-369; Gal- 
Clair v. Cox, 106 U. S. 350; Empire v. pinv. Page, 3 Sawyer, 93, 116; Graham 
Darlington, 101 U.S. 87; Panav. Bow-_ v. Spencer, 14 Fed. Rep. 603, 606; Ab- 
ler, 107 U. S. 529, 545; Brooklynv. bott v. Sheppard, 44 Mo. 273, 274; 
Ins, Co., 99 U. S. 362, 370; Smith v. Smith v. McCutchen, 38 Mo. 415; 
Woolfolk, 115 U. S. 143, 149; Harkness Eastman v. Dearborn, 63 N. H 364, 
. Hyde, 98 U. S. 476, 478; Cooperv. expressly overruling Kendrick v. 
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and it is supported by a great weight of reason and authority.! 
The exceptions are stated below, ss. 16-18. 

3. Leading Case of Pennoyerv. Neff. — The leading case on 
this subject is Pennoyer v. Neff.? The opinion of the court de- 
livered by Mr. Justice Field contains an elaborate and convincing 
discussion of the whole subject. Briefly stated, the material 
facts of that case and the reasons assigned by the court were as 
follows: Judgment was recovered in the State court of Oregon 
against the defendant Neff by one Mitchell, who had a money 
demand against Neff for services as an attorney. This judgment 
was rendered upon default, without any personal service of pro- 
cess upon Neff (who was a non-resident), without any voluntary 
appearance by Neff, and without a levy of a writ of attachment 
upon his land at the commencement of the action. 

The requirements of the Oregon statutes relating to publication 
of notice in a newspaper, and the plaintiff's affidavit stating that 
the defendant Neff was a non-resident; that his place of resi- 
dence was unknown to the plaintiff; that he could not be found 
within the State; that plaintiff had a just cause of action against 
defendant for a money demand on account; that the court had 
jurisdiction of such action, and that the defendant had prop- 
erty in the county,— were all strictly complied with. After 


Kimball, 383 N. H. 485; Easterly v. 
Goodwin, 35 Conn. 273, 277; Oakley 
v. Aspinwall, 4 Cumstock (N. Y.), 514, 
520; Cooley’s Const. Lim., pp. 403, 404, 
and cases cited; Picquet v. Swan, 5 
Mason, 35; Boswell’s Lessee v. Otis, 9 
How. 336; Maxwell v. Stewart, 22 
Wall. 77; Knowles v. Gaslight Co., 19 
Wall. 58, 62; Mitchell v. Gray, 18 Ind. 
123; Eastman v. Wadleigh, 65 Me. 
251; Lovejoy v. Albee, 33 Me. 414; 
Hakes v. Shupe, 27 Iowa, 465; Dar- 
rance v. Preston, 18 Iowa, 397; Weil 
ev. Lowenthal, 10 Iowa, 575; D’Arcy 
v. Ketchem, 11 How. 165; Hall v. 
Sanning, 91 U. S. 160; Renaud v. 
Abbott, 116 U. S. 277; U. S. v. Am. 
Bell Tel., 29 Fed. Rep. 17, 31-32; 
Freeman v. Alderson, 119 U. S. 185; 


Citizens’ Bank v. Brooks, 23 Fed. Rep. 
21; Eliot v. McCormick, 144 Mass. 10, 
virtually overruling Graves v. Cush- 
map, 131 Mass. 359, and others. 

1 The discussion is confined to ac- 
tions commenced in State Courts, and 
does not extend to actions commenced 
in the United States courts; but the 
same rule seems to hold good in both 
cases. Ex parte Railway Company, 
103 U. S. 794. It should be observed 
that this proposition relates only to 
judgments against the person and 
not to judgments against property 
attached, which are considered under 
the second head of this article, ‘‘ judg- 
ments quasi in rem.”’ 

295 U.S. 714. 


jud 
exe 
Nef 
cov 
1 
gro 
qui 
by 
tar’ 
tion 
Sta 
or 
to | 
by 
val 
un 
Fo 
of 
me 
col 
of 
tut 
rei 
of 
me 
tio 
of 
an 
cal 


JUDGMENTS BY DEFAULT. 719 


judgment in favor of Mitchell, the land of Neff was seized on 
execution and sold to Pennoyer, who brought this action against 
Neff to recover the land. Held, that plaintiff could not re- 
cover: — 

1. Because the judgment in Mitchell v. Neff was void on the 
ground that it was in personam merely and the court had ac- 
quired no jurisdiction over the person of defendant Neff, either 
by personal service of process within the State, or by his volun- 
tary appearance; and that the court could only acquire jurisdic- 
tion to render a judgment in personam in those two ways. 

2. Because ‘‘ Every State possesses exclusive jurisdiction and 
sovereignty over persons and property within its limits, and no 
State can exercise direct jurisdiction and authority over persons 
or property without its territory.’’ The judgment in Mitchell 
v. Neff was therefore an attempt to give ex-territorial operation 
to the laws of Oregon and to enforce an ex-territorial jurisdiction 
by its tribunals. 

3. Because the statutes of Oregon which purported to allow a 
valid judgment in personam to be rendered upon these facts were 
unconstitutional and void; and that since the adoption of the 
Fourteenth Amendment to the Federal Constitution the validity 
of such judgments could be directly questioned, and their enforce- 
* ment in the State resisted, on the ground that proceedings in a 
court of justice to determine the personal rights and obligations 
of parties over whom the court has no jurisdiction do not consti- 
tute due process of law. 

4. That the judgment in Mitchell v. Neff was not binding in 
rem upon the land, because it was not brought under the control 
of the court by seizure or some equivalent act at the commence- 
ment of the proceedings. 

5. That this is the only doctrine consistent with proper protec- 
tion to citizens of other States. 

4. Foreign Corporations as Defendants. —In the later case 
of St. Clair v. Cox,! Pennoyer v. Neff was cited and approved, 
and the doctrines announced in that case declared to be appli- 
cable to personal judgments against foreign corporations. 


1106 U. S. 350. 
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5. State Courts. — In the State courts, the case of Eastman vr. 
Dearborn! contains a well considered opinion. The suit was to 
recover a balance due upon a judgment recovered in the same 
State between the same parties. In the first action the defend- 
ant’s horse was seized at the commencement of the proceedings 
and sold, and the proceeds applied in part satisfaction of the 
judgment, which was rendered against the defendant (a non-resi- 
dent) upon publication merely, without personal service of pro- 
cess, or his voluntary appearance. Held, that plaintiff could not 
maintain his action upon said judgment, because it was void in 
personam. Mr. Justice Allen, in delivering the unanimous opin- 
ion of the court, stated the doctrine clearly, concisely and forci- 
bly: ** No court has jurisdiction beyond the State which created 
it and cannot effectively send its process for execution beyond the 
limits of the State, and an order of notice by publication made 
within the State cannot be more effective than a summons or 
other process sent out of the State. The natural and just right 
universally recognized which every person has of appearing and 
answering to an action, before he shall, by a judgment, be de- 
prived of liberty or property, is not met or sustained by process 
sent abroad for service, nor by a newspaper notice, which may or 
may not reach the party, and no jurisdiction of the person is ac- 
quired by notice of that kind. Judgments may be valid for 
some purposes and void for other purposes. That a judgment be 
valid against all parties and for all purposes, the court in which 
it isrendered must have jurisdiction of the subject-matter of the 
suit, and of the person or persons against whom it is rendered. 
State v. Richmond, 26 N. H. 232. By the attachment of the de- 
fendant’s property within the State in the former suit, jurisdiction 
of the property was acquired, and the judgment rendered, with- 
out other notice to the defendant than the statutory one by pub- 
lication and without his appearance to the action, was valid for 
the purpose of appropriating the attached property to the pay- 
ment of the debt and for no other purpose. No jurisdiction of 
the defendant’s person having been acquired by the proceedings, 
the judgment is void as a personal one against the defendant 


163 N. H. 364, 
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beyond its effect upon the property taken, and cannot be made 
the foundation of another suit to collect the unsatisfied part. 
(Citing seven cases.) The principle is recognized and adopted 
in the Fourteenth Amendment to the Constitution of the United 
States which declares that ‘ no State shall deprive any person of 
life, liberty, or property without due process of law.’ Notice of 
a suit to a non-resident debtor by publication as a substitute for 
personal service within the State cannot be due process of law, 
and a judgment rendered upon such notice, without appearance 
of the defendant in a suit brought to determine the private rights 
and obligations of the parties, can have no validity.”’ 

6. Service without the State.— Service by a duly authorized 
officer of a State court outside of the State is ineffectual, because 
the officer has no authority to act outside of the territorial limits 
of the State.! 

7. Authority to act necessary. — Unless the officer have power 
to act in the particular case in question, service by him, even 
within his precinct, is also ineffectual. Thus, service by a con- 
stable instead of by a sheriff or by a deputy sheriff in divorce pro- 
ceedings in Massachusetts is ineffectual, unless done by special 
order of the court.? 

8. General appearance only, is a waiver. — The appearance of 
the defendant in the action must be a general appearance in order 
to confer jurisdiction over his person upon the court when he 
was not personally served. If the defendant’s appearance be 
special, for the purpose of objecting to the jurisdiction, this will 
not amount to a waiver of his objection, even if he answer to 
the merits after his objection to the jurisdiction is overruled.’ 

9. Publication. — The doctrine of publication as generally 
practised in the United States is a mockery and a sham for the 
purpose of affording protection to the defendant by giving him 
adequate notice of suit. ‘In the great majority of cases’’* it 


1 Harkness v. Hyde, 98 U.S. 476; 794, 795; United States v. Am. Bell. 


Weil v. Lowenthal, 10 Iowa, 575. Tel. Co., 29 Fed. Rep. 17, 45; Brown 
2 Leavitt v. Leavitt, 135 Mass. 191; v. Webber, 6 Cush. 560, 569. 
Brown v. Brown, 15 Mass. 389. * Field, J., in Pennoyer v. Neff, 95 


8 Harkness v. Hyde, 98 U.S.476, U.S. 714, 726. 
479; Ex parte Railway Co., 103 U.S. 
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never reaches him; and it is frequently employed by dishonest 
plaintiffs for the fraudulent object of obtaining a judgment upon 
an unjust claim without the defendant’s knowledge.’ The doc- 
trine as originally practiced in England was to publish notice 
in one certain paper, The Official Gazette, and in that mode 
there was some show of reason and justice. The defendant 
could, by reading that paper carefully, obtain knowledge of any 
suit brought against him, and appear and defend if he chose to do 
so. But in America there is no one certain paper designated, and 
the choice is generally left to the whim or caprice of the judge or 
clerk. A non-resident defendant, therefore, would be obliged to 
read every paper published within the State in order to obtain 
knowledge of suit — a physical impossibility. Such publication 
is not notice, but a mere pretense of notice. If the legislature 
should enact that no attempt even should be made to give a non- 
resident defendant notice of suit, would any one maintain that 
that was ** due process of law?’’ Certainly not. Yet publica- 
tion is only a step removed from no attempt at notice. 

10. Cases contra. — Notwithstanding the overwhelming weight 
of reason and authority in favor of this view, there are some 
eases holding the contrary. In a Massachusetts case? a judg- 
ment in personam was rendered against a non-resident upon 
service of process on the defendant in the State of Connecticut 
by a deputy sheriff of that State, but without personal service 
on the defendant within the State of Massachusetts, or his volun- 
tary and general appearance in the action. This is a clear case 
of enforcing an ex-territorial jurisdiction by the courts of Massa- 
chusetts and giving ex-territorial operation to its laws. 

It is an encroachment upon the sovereign rights of the State of 
Connecticut, and falls directly within the second reason assigned 
for the judgment in Pennoyer v. Neff. 

It is enforcing the very same power by Massachusetts which 
the Supreme Court of Massachusetts had previously said Connec- 
ticut could not enforce.* 

To cup the climax, a citizen and officer of Connecticut was em- 


1 Shipwith v. Hill, 2 Mass. 35. 3 Phelps v. Brewer, 9 Cush. 390, 
2 131 Mass. 359. 397. 
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ployed as the instrument by which the encroachment upon the 
sovereign rights of Connecticut was committed. It is due to the 
Jearned court which rendered this judgment to state that, so far 
as appears from briefs of counsel or the report of the case, the 
constitutional question was not raised.' 

The case appears to have been argued merely upon the statutes 
of Massachusetts, and the judgment may be accounted for by a 
strict adherence to those statutes. There were other facts in the 
case which received some consideration from the court. The offi- 
cer of Hampshire County, Massachusetts, returned that he had 
left a summons at the defendant’s ‘‘ last and usual place of abode 
known to me in this Commonwealth.’’ It appeared that the de- 
fendant had been a resident of that county, but not within five 
years, and that at the time of bringing suit the defendant was a 
resident of Connecticut. The case was decided upon the ground 
that the statutes of Massachusetts allowed a personal action to be 
maintained against a person who is out of the Commonwealth at 
the time of the service of the summons if ‘* he had before that 
time been an inhabitant of the State and service was made by 
leaving a summons at the defendant’s last and usual place of 
abode within the State known to the officer, or in such other 


1 The rule of practice adopted or 
recognized by some courts is that they 
will not consider or decide a constitu- 
tional question unless the unconstitu- 
tionality of the statute is expressly 


therefore right, assuming, of course, 
that the rule itself is right. This rule 
shows the importance to the respective 
parties of employing counsel well 
versed in constitutional law. A case 


affirmed and relied upon by one of the 
parties to the suit; for, otherwise, 
the judicial branch of the government 
would tend constantly to encroach 
upon the proper and exclusive domains 
of the legislative branch. Lake Erie 
R. R. v. Heath, 9 Ind. 558, 561. 
Another reason for this rule is given 
by Chief Justice Shaw in an early case, 
in which he said that an unconstitu- 
tional statute is not absolutely void, 
but merely voidable by the party whose 
rights are injuriously affected, and 
therefore if he do not insist on his 
constitutional rights he waives them. 
The decision in Graves v. Cushman is 
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may easily be imagined in which this 
rule would place the court in an awk- 
ward predicament. For instance: On 
January 1, 1887, a case is argued and 
the constitutional point is pressed by 
defendant’s counsel. On January 2, 
1887, a case precisely similar in its 
facts is argued, in which the constitu- 
tional point is not pressed. Will the 
court decide the former case in favor 
of the defendant and the latter case in 
favor of the plaintiff? It seems not. 
Martin v. Kittredge, 144 Mass. 13, fol- 
lowing Eliot v. McCormick, 144 Mass. 
10. 
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mode, as the court might direct.’’ Chief Justice Gray, who de- 
livered the opinion of the court, said of these statutes: — 

** The object of these provisions is to enable a plaintiff, hav- 
ing a claim against an absent defendant who has once been an 
inhabitant of this State, to obtain, after taking all reasonable 
precautions for notifying him of the suit and for securing his 
rights, a judgment which may be enforced against his property 
here, and against his person if he returns within their jurisdic- 


tion, although a judgment so obtained may not be allowed any , 


force in other States.’’ P. 362." 

11. Constitutionality of Massachusetis Statutes. — Are such 
statutes constitutional? As applied to the case of a defendant 
who is merely temporarily absent from, and retains his residence, 
in the State, they may perhaps be constitutional. He is nota 
resident or citizen of another State, and, therefore, the exercise 
of jurisdiction over his person does not encroach upon the sover- 
eign rights of other States. Such statutes are therefore not 
unconstitutional on that ground at least. But as applied 
to the case of a defendant who has left the State and taken 
up his permanent residence in, and become a citizen of, 
another State, such statutes are clearly unconstitutional. 
They not only encroach upon the sovereign and exclusive 
rights of the latter State, but they encroach upon the liberty 
of the individual. Such statutes say in substance: ‘If you 


1 If this statement be taken as an 
expression of Chief Justice Gray’s 
opinion that such statutes are consti- 
tutional it seems that he has changed 
his opinion since his accession to the 
United States Supreme Court; for 
there are several decisions of that 
court since that time in which the doc- 
trines of Pennoyer v. Neff have been 
approved and extended, and not one 
of them contains a dissenting opinion 
of Mr. Justice Gray. St. Clair v. Cox, 
106 U. S. 850; Pana v. Bowler, 107 U. 
S. 529; Smith v. Woolfolk, 115 U. S. 
148, 149; Hart v. Samsom, 110 U. S. 
151, which was a suit for the removal 


of a cloud upon the title to land, con- 
tains a statement by him which goes 
even farther than Pennoyer v. Neff. 
In reversing the judgment of the State 
court, rendered against a non-resident, 
cited by publication only, as directed 
by the local statutes, the learned 
judge said: ‘Such a decree, being in 
personam merely, can only be sup- 
ported against a person who is not 
a citizen or resident of the State in 
which it is rendered, by actual service 
upon him within its jurisdiction, and 
constructive service by publication in 
a@ newspaper is not sufficient.” P. 155. 
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have ever lived in Massachusetts your person shall ever 
afterwards remain subject to our jurisdiction, whatever at- 
tempts you may make to break the shackles of our power over 
you.’ The effect is to deny the person’s right to become a citi- 
zen of any other State, in the full sense of citizenship.’ Every 
American certainly has the right to become a citizen of any State 
that he chooses, and as soon as he acquires aresidence and domi- 
cil in one State he loses his residence and citizenship in another 
State.? Allegiance of the citizen and jurisdiction over his per- 
son by the State are reciprocal and co-extensive in duration. 
No man owes allegiance to two different States at the same time, 
and, therefore, two different States cannot exercise jurisdiction 
over his person at the same time. Such statutes, therefore, are 
not only open to the constitutional objection that they deprive a 
person of property without due process of law, for the reasons 
stated in Pennoyer v. Neff,’ but also that they deprive a person 
of liberty without due process of law; * because they restrain his 
lawful freedom of choice, conduct and action.® 

The statement in Graves v. Cushman that such statutes en- 
able a plaintiff to obtain against a non-resident defendant who 
has once been an inhabitant of this State, a judgment which may 
be enforced ‘ against his person if he returns within the jurisdic- 
tion,’’ is an admissign that the court had no jurisdiction over the 
person of the defendant at the time of rendering judgment, and 
is therefore fatal to the validity of the judgment as a personal 
judgment. Upon this point the reasoning and the express lan- 
guage of the Supreme Court in Pennoyer v. Neff, seems conclu- 


1 In re Ah Jow, 29 Fed. Rep. 181. 
Opinion of the Justices, 5 Met- 

calf (Mass.), 589; Lee v. Boston, 2 
Gray (Mass.), 484, 490-493; Shaw v. 
Shaw, 98 Mass. 158, 160. 

395 U. S. 714. 

* Fourteenth Amend. Const. U.S. 

5 Cooley’s Princ. Const. Law, p. 
225. The doctrine seems to be a sur- 
vival of that maintained by some of 
the old countries and always denied 
by the United States, that of perpetual 
allegiance on the part of the individual, 


and perpetual jurisdiction over his 
person on the part of the State. The 
enforcement of this doctrine by 
England led to the war of 1812. It is 
a doctrine so contrary to our laws and 
institutions that ite survival is re- 
markable. It seems, therefore, that 
an attempt to enforce the judgment in 
Graves v. Cushman, against the person 
of the defendant in Massachusetts (as 
by his arrest) would constitute a just 
cause of complaint by Connecticut 
against Massachusetts. 
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sive: ** The validity of every judgment depends upon the juris- 
diction of the court before it is rendered, not upon what may 
occur subsequently.’’' If the court had no jurisdiction over the 
defendant’s person at the time of rendering judgment it could 
not rightly acquire jurisdiction over his person for the purposes 
of that suit by his subsequent return to the State. If the judg- 
ment were previously void it would not become valid by the 
defendant’s subsequent return to the State. The judgment 
if void when rendered, will always remain void; it can- 
not occupy the doubtful position of being valid if the defend- 
ant return, and void if he do not return to the State.* The 
court also adverted to the implication contained in the Massachu- 
setts statutes* that a ‘* personal action can be maintained against 
a person who is out of the Commonwealth at the time of the 
service of the summons, * * * where an effectual attach- 
ment of his property is made on the original writ.”’ 

If this statement means that a valid judgment in personam may 
be rendered against a non-resident defendant, merely upon attach- 
ment and publication, it is clearly not law, and the statute is un- 
constitutional, for the reason stated above. If this be the true 
meaning it is inconsistent with a previous statement made by the 
same learned judge in Gilman v. Gilman; ‘ unless the same thing 
is right when done by Massachusetts and wrong when done by 
Maine. In that case Chief Justice Gray said: ‘* The attachment 
and levy of execution upon the defendant’s property in the State 
of Maine did not make the judgment binding upon him person- 
ally.’’ Can the attachment of a tin cup or an old hat as the 
property of the defendant give the court jurisdiction to render a 
judgment in personam for $10,000 against him, which shall be 
binding against his person and against all his property? If so, 
it would be a very easy way for dishonest plaintiffs to make for- 
tunes. Jurisdiction of property cannot draw after it jurisdic- 
tion of the person, and any statute which purports to accomplish 
this result is unconstitutional.’ The property brought under the 


1 Mr. Justice Field, 95 U. S. 728. 5 Eastman v. Dearborn, 63 N. H. 

2 Pennoyer v. Neff, 95 U.S.714,728. 364; U. S.v. Am. Bell Tel. Co., 29 Fed. 

3 Gen. Sts., ch. 126, sec.1; Pub. Sts., Rep. 17, 35-37, 44; St. Clair v. Cox, 
ch. 164, sec. 1. 106 U. S. 350. 

4 126 Mass. 26, 28. 
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control of the court by seizure at the commencement of the action 
is bound by the judgment; but the judgment itself is void for 
every other purpose. In Ewer v. Coffin,’ the Supreme Judicial 
Court of Massachusetts decided that an action could not be main- 
tained upon a Rhode Island judgment rendered after an attach- 
ment in that State of ‘one pair of can-hooks’’ set out to the 
sheriff by the plaintiff as the property of the defendant, and per- 
sonal service on the defendant in Massachusetts by the sheriff of 
Nantucket County, Mass. The constitutional question was not 
raised, and the principal reason assigned by the court for its de- 
cision was that such an attachment was not an ‘ effectual attach- 
ment ’’ within the meaning of the statute. Considered constitu- 
tionally the true reason seems to be that above given, that juris- 
diction of property does not draw after it jurisdiction of the 
person. The second action was in personam, and the Rhode 
Island court had no jurisdiction over the person of the defend- 
ant. 

12. Graves v. Cushman overruled. — Since the preceding sec- 
tion was written, the Supreme Judicial Court of Massachusetts 
has decided the case of Eliot ». MeCormick,? by which the case 
of Graves v. Cushman and other cases® are virtually overruled; 
and the statutes of the State which purport to allow a valid judg- 
ment in personam to be rendered against a non-resident defend- 
ant upon substituted service of process* by publication and an 
attachment of property® are declared unconstitutional, as being 
in violation of ‘* due process of law.”’ 

This case further holds ‘* that no suit can be maintained upon 
such a judgment in the same or any other court,’’ per Morton, C. 
J., citing Freeman v. Alderson.’ This statement, as applied to 
domestic judgments, overrules a long line of Massachusetts de- 
cisions.’ 


1 1 Cush. 28. secs. 29-34; Pub. Sts., ch. 164, sec, 6. 
? Eliot v. McCormick, 144 Mass. 10. 5 Pub. Sts., ch. 164, sec. 1. 
3 Orcutt v. Ranney, 10 Cush. 183; 6 119U.S. 185. 
Tilden v. Johnson, 6 Cush. 354; Mor- 7 Cook v. Darling, 18 Pick. 393; 
rison v. Underwood, 5 Cush. 52. Fineran v. Leonard, 7 Allen, 54; Hen- 


‘ Gen. Sts., ch. 123, secs. 23-24;Gen. drick v. Whittemore, 105 Mass. 23; 
Sts., ch. 126, sec. 6; Pub. Sts., ch. 161, |. McCormick v. Fiske, 138 Mass. 379. 


728 JUDGMENTS BY DEFAULT. 


13. Statutes and other Cases Contra. —Many States still retain 
upon their statute books provisions purporting to allow valid judg- 
ments in personam to be rendered against non-resident defendants 
by various modes of substituted service, short of personal service 
or voluntary appearance. Such statutes are monuments to the 
greed of plaintiffs and the blindness of State Legislatures to the 
just rights of non-resident defendants. For cases in which these 
statutes have been upheld, see Matter of Empire City Bank,' 
Happy v. Mosher,? Campbell v. Evans,’ Jarvis v. Barrett.‘ 

14. Resident Defendants. — It does not fall within the scope 
of this article to discuss the question, whether or not a valid judg- 
ment in personam can be rendered against a resident defendant 
in any other way than by personal service or voluntary appear- 
ance; as by leaving a summons at his last and usual place of 
abode, when authorized by the local statutes. 

By parity of reasoning, however, it seems that a valid judg- 
ment in personam cannot constitutionally be so rendered.’ The 
provision of the Fourteenth Amendment that no State shall ** de- 
prive any person of property without due process of law ’’ seems 
to apply to resident as well as to non-resident defendants; * and 
if the judgment be void in the latter case it is difficult to see 
how it can be valid in the former case. 

15. Jurisdiction Defined. —The Supreme Court of the United 
States has said in Cooper v. Reynolds,’ that jurisdiction is of 
three kinds; (1) Jurisdiction of the cause or subject-matter, 
which is conferred by the sovereign authority which organizes 
the court, and is to be sought for in the general nature of its 
powers, or in authority specially conferred. The power to ren- 
der the decree or judgment which the court may undertake to 
make in the particular cause, depends upon the nature and ex- 
tent of the authority vested in it by law in regard to the subject- 
matter of the cause. 

(2) Jurisdiction of the person, which is obtained by personal 


118N.Y. 199. 733; Eastman v. Dearborn, 63 N. H. 
2 48N. Y. 813. 364. 

345 .N. Y. 356. 6 Yick Wov. Hopkins, 118 U. S. 
* 14 Wis. 591. 356, 369. 


5 Pennoyer v. Neff, 95 U. S. 714, 7 10 Wall. 308, 316-317. 
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service of process, or by the voluntary appearance of the party 
in the progress of the cause.’ 

(3) Jurisdiction of the res or property in contest, which is ob- 
tained by a seizure or some equivalent act under process of the 
court, whereby it is held to abide such order as the court may 
make concerning it. 

It is well settled that jurisdiction of the person does not draw 
after it jurisdiction of the cause,’ and there seems more reason 
for holding that jurisdiction of the res does not draw after it 
jurisdiction of the person. 

16. Exceptions. —The exceptions to the general rule that a 
valid judgment én personam cannot constitutionally be rendered 
against a non-resident defendant who was not personally served 
with process within the State, nor voluntarily appeared, will now 
be considered. 

17. Exception 1. Divorce.—It is well settled that a valid 
divorce may be granted to a resident from a non-resident, with- 
out personal service upon, or voluntary appearance by, the libel- 
lee, which shall be binding at least within the State. This 
exception is based upon the pressure of necessity, and the great 
injustice which a strict adherence to the general rule would entail 
upon the resident libellant.* Necessity or expediency is ‘‘ the 
secret root from which the law draws all the juices of life.”’* The 
publication which is permitted by the statute is sufficient to 
justify a decree in these cases changing the status of the com- 
plaining party, and thereby terminating the marriage. ° 

18. Exception 2. Agent Appointed to Accept Service. — 
When an agent is appointed by the defendant for the pur- 
pose of receiving service of process for the defendant, per- 
sonal service of process upon such agent will be sufficient to 
authorize the court to render a valid judgment in personam 
against the defendant. The reason given is that ‘It is not con- 


1 See also Pennoyer v. Neff, 95 U. 735; Bishop on Marriage and Divorce, 
8. 714. sec. 156. 

2 McQuade v. O'Neil, 15 Gray 4 Holmes’ Common Law, 35. 
(Mass.), 52; Jordan v. Dennis, 7 Met. 5 Cooley’s Const. Lim. p. 405 and 
(Mass.) 590. cases cited. 

3 Pennoyer v. Neff, 95 U. S. 714, 734- 
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trary to natural justice that a man who has agreed to receive a 
particular mode of notification of legal proceedings should be 
bound by a judgment in which that particular mode of notifica- 
tion has been followed, even though he may not have had actual 
notice of them.’’ Per Alderson, B., in Vallie v. Dumerque.! 
This reason is quoted with approval by Mr. Justice Field in Pen- 
noyer v. Neff. 

Foreign Corporations. —Some nice questions have arisen in 
eases of foreign corporations when sued as defendants in the 
State or Federal courts. These cases depend in the main upon 
the same principles above stated, though somewhat more difficult 
in application. The result of the decisions is so well stated by 
Judge Jackson in the recent case of United States v. American 
Bell Tel. Co.,? that any further remarks seem unnecessary in this 
article. The learned judge said: ‘* Without undertaking to re- 
view the authorities on the subject of a corporation’s liability to 
suit in a State or district other than that of its creation, we think 
the decisions of the Supreme Court have settled and established 
the proposition that, in the absence of a voluntary appearance, 
three conditions must concur or co-exist in order to give the Fed- 
eral Courts jurisdiction in personam over a corporation created 
without the territorial limits of the State in which the court is 
held, viz.: (1) It must appear as a matter of fact that the cor- 
poration is carrying on its business in such foreign State or dis- 
trict; (2) that such business is transacted or managed by some 
agent or officer appointed by and representing the corporation in 
such State; and (3) the existence of some local law making such 
corporation, or foreign corporations generally, amenable to suit 
there as a condition, express or implied, of doing business in the 
State. When the local law, expressly or by comity, permits for- 
eign corporations to do business in the State, when it also pro- 
vides for suit against them in a reasonable and proper manner, 
and within the just limits of the State’s power and authority ; 
and when a foreign corporation thereafter enters the State and 
transacts its corporate business by means of resident agents 
coming within the terms of the local statutes, it may be found 


1 4 Exch, 290, 303. 29 Fed. Rep. 17, 34-35. 
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and is liable to suit there in either the State or Federal courts, 
by service of process on such agent.’ 

‘«* The underlying principle on which these decisions rest is that 
the State may impose conditions, not in conflict with the laws 
and Constitution of the United States, on the transaction of busi- 
ness in its territory by corporations chartered elsewhere, or ex- 
clude them altogether, or revoke permission or license already 
given. Corporations engaged in interstate commerce do not, of 
course, come within such State authority, and no restrictive con- 
ditions can be imposed upon such corporations.”’ 

ConraD RENO. 
-BosTon, Mass. 


1 Citing: ‘‘Lafayette Ins. Co. v. Rep. 354; New England Mut. Life Ins. 
French, 18 How. 404; Railroad Co. v. Co. v. Woodworth, 111 U.S. 188; s.c. 
Harris, 12 Wall. 65; Ex parte Schol- 4 Sup. Ct. Rep. 364; Boston Electric 
lenberger, 96 U.S. 369; Railroad Co. Co. v. Electric Gas Lighting Co., 23 
v. Koontz, 104 U. S. 5; St. Clair v. Fed. Rep. 839. 

Cox, 106 U. S. 350; 8. c. 1 Sup. Ct. 
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Introductory. — The object of this article is to present in as 
concise a form as the nature and extent of the subject will per- 
mit the entire American law upon the subject of gifts causa 
mortis. The text writers upon the law of wills, legacies, and 
gifts have given to this subject very little attention, much less 
than the importance of the subject and the cases arising under it 
demand, which alone I think offers a sufficient excuse for this 
article. 

The English law on this subject is derived mostly from the 
civil law. By the civil law these gifts were reduced to the 
similitude of legacies and made liable to debts, and to pass for 
nothing and to be returned if the donor recovered or revoked 
the gift, or if the donee died first.! They were regarded so 
strictly in the Roman law that in the time of Justinian they were 
required to be executed in the presence of five witnesses.” 

The English cases arising under this subject are, as compared 
with the English common law, not ancient. The earliest case to 
be found in the reports is that of Jones v. Selby,’ decided in the 
year 1710. But the case of Ward v. Turner,* was that in which 
the whole doctrine was for the first time fully and profoundly ex- 
amined in the English Court of Chancery; and Lord Hardwicke 
gave to the subject one of his most elaborate and learned investi- 
gations.’ That case is the leading one upon the subject of gifts 
causa mortis and may be said to be the foundation of the English 
common law upon that subject. 

There are three classes of gifts which are similar in their nature, 
but which differ in the incidents flowing from the methods of 
giving title. One is the subject of this article, the others are: 


' 2 Kent Com. 444. 4 2 Ves. 421; 1 Ld. Cas. Eq. 905 and 
2 See Hatch v. Atkinson, 56 Me. 326; notes. 
Grymes v. Hone, 49 N. Y. 23. 5 2 Kent Com, 445. 


* Pre. Ch. 300. 
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(1) Gifts Inter Vivos. (2) Legacies. The distinctions between 
these classes are of considerable importance. 

Donatio inter Vivos—The first of these, a donatio inter 
vivos is an executed gift of personal property to take effect im- 
mediately and irrevocably. It requires delivery to complete it. 
The subject of the gift must be executed in the donee by de- 
livery in order to be valid, for if it is executory, or merely 
a promise to give something at some future time, it is not a 
complete gift and the donor is not bound. It is merely an ex- 
ecutory contract, made without any valuable consideration in 
support of it, a nudum pactum, and therefore void.’ If there is 
in fact a consideration for the promise, then of course it is bind- 
ing on the donor. But this would not be strictly a gift which is 
founded upon a valuable consideration.* 

After the subject of a gift inter vivos is delivered to the donee 
the gift is then consummated and becomes absolutely vested in 
him and cannot be again revoked by the donor.’ Therefore, if 
A., intending to make a gift of a sum of money to B., delivers 
the same to him the gift is complete and valid and A. cannot 
again revoke it.‘ But if instead of giving the money to B. he 
gives his promissory note for the amount and delivers the note to 
B. the gift is not valid because his note is merely a promise to 
make the gift of the money at some future time, and being with- 
out consideration, is void.® 

Legacies. — The second class is that of legacies. A legacy is 
a gift of personal property by will; and this becomes complete 
upon the execution of the will in accordance with the necessary 
formalities and legal requirements and the death of the testator. 
In the case of legacies no delivery by the donor is requisite in 
order to establish the gift because the legacy does not take effect 
till the death of the testator, and the donee is not usually in- 
formed of it before then, and at that time delivery by the 
donor would be impossible. As there is therefore no delivery in 


1 Blasdel v. Locke, 52 N. H. 238; 4 Faxon v. Durant, 9 Met. 339. 
Spencer v. Vance, 57 Mo. 427. 5 Blanchard v. Williamson, 70 Ill. 

2 Dodge v. Pond, 23 N. ¥Y. 69; Brink 647; Curry v. Powers, 70 N. Y. 212; 
v. Gould, 7 Lans. 425. Pearson v. Pearson, 7 Johns. 26. 


3 McCarty v. Kearnan, 86 Ill. 291. 
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the lifetime of the donor delivery or some substitute therefor is 
necessary on the part of the personal representatives of the donor 
to complete the gift. 

This brings us to the third class and the subject of this article. 

Definition of Donatio Causa Mortis. — The most comprehen- 
sive and complete definition I can give of a donatio causa mortis 
is this: It is a gift of personal property made by a person in 
peril of death and in expectation of an early demise, consum- 
mated by a manual delivery of the subject of the gift or of the 
means of obtaining possession of the same by the donor, or by 
another person in his presence, and by his direction, to the 
donee, or to a third person for the donee, and acceptance on 
the part of the donee, followed by the death of the donor be- 
fore the donee and defeasible by reclamation, the contingency 
of survivorship, or deliverance from peril.'. Mr. Justice Wood- 
ward defines it to be ‘* a gift of a chattel made by a person 
in his last illness or in periculo mortis subject to the implied 
conditions that if the donor recover or if the donee die first the 
gift shall be void.’’? Swinburne recognizes three kinds of gifts 
causa mortis, but only the third of these classes is the real donatio 
causa mortis, which he defines to be ‘* where a person being in 
peril of death gives something, yet not so that it should be pres- 
ently his who receives it but in case only the giver die.”’ ® 

The following are the distinguishing characteristics between the 
three classes of gifts. The donatio causa mortis resembles a gift 
inter vivos inasmuch as it is made between the parties in the 
lifetime of each and with the consent of both and requires de- 
livery to complete it; but is distinguished from this gift and re- 
sembles a legacy or testamentary disposition because it does not 
become absolutely and irrevocably vested in the donee until the 
death of the donor and while the donor lives the gift is ambulatory 
and revocable by him.‘ It also differs from a gift inéer vivos 
because it may be made by a husband directly to his wife with- 


1 See other definitions in Nicholas 2 Michener v. Dale, 23 Pa. St. 59-63. 
v. Adams, 2 Whart. 17; Register v. 5 Swinb., part 1, sec. 7. 
Hensley, 70 Mo. 195; Powell v. Helli- 4 Jones v. Brown, 34 N. H. 439; 
car, 26 Beav. 261; Smith Eq., sec. 220; Bunn v. Markham, 7 Taunt. 224; 
2 Kent Com. 444. Rhodes v. Childs, 64 Pa. St. 18. 
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out the intervention of a third party and is subject to his debts 
on a deficiency of assets.' There is also another distinction 
between these two gifts in relation to a delivery to an agent. In 
the case of a delivery to an agent in a gift infer vivos the authority 
to the agent to deliver to the donee is revoked by the donor’s 
death; but in the case of a gift causa mortis the authority sur- 
vives the death of the donor and a delivery by the agent after 
the death of the donor is good.’ It is again distinguishable from 
a gift inter vivos and resembles a legacy, because it is revocable 
during the life of the donor and becomes revoked of itself by the 
death of the donee before the donor, while on the other hand a 
gift inter vivos is irrevocable after delivery and no revocable right 
is impliedly reserved.* 

It differs also from a legacy in this that it does not require pro- 
bate and does not pass to the executor or administrator, but is 
taken against and not from him.* The donee of such a gift claims 
directly from the donor in his lifetime and not from the donor’s 
executor or other personal representatives. Nor has the executor 
or administrator any claim whatever upon the property for the 
ordinary purposes of administration and the claims of distrib- 
utees.5 And if the donor’s executor or administrator has received 
the thing which was the subject of the gift and converted it, the 
donee may maintain asswmpsit against him.® 

A gift causa mortis is also distinguishable from both of these 
classes, inasmuch as it must be made while under the apprehension 
of the near approach of death, while no such necessity exists in 
the case of gifts inter vivos or legacies. Perhaps the most 
peculiar case to be found on this subject is that of Saylor v. 
Johnston,’ where it was held that an infant (a girl 20 years of 
age) could make a valid gift of personalty although by reason of 
her infancy she could not make a valid will. 


1 Smith Man. of Eq., sec. 221. 

2 Sessions v. Moseley, 4 Cush. 87. 

§ Johnson v. Spies, 5 Hun, 468; Ses- 
sions v. Moseley, 4 Cush. 92; Doty v. 
Wilson, 47 N. Y.580; Bloomer v. 
Bloomer, 2 Bradf. 339. 

* Basket v. Hassell, 107 U. S. 602, 
609; Ward v. Turner, 2 Ves. Sen. 431- 


439; Lawson v. Lawson, 1 P. Wms. 
441; Gass v. Simpson, 4 Cold. 288. 

5 Gaunt v. Tucker, 18 Ala. 27; Mar- 
shall v. Berry, 13 Allen, 43-46. 

6 Michener v. Dale, 23 Pa. St. 59; 
House v. Grant, 4 Lans. 296; Westerlo 
v. De Witt, 36 N. Y. 346. 

719 Ch. D. 603. 
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The gift must be of personality; real estate is not the subject 
of such a gift, even where it is given by deed and the deed delivered 
to the donee.’ By personal property is here meant not only 
goods and chattels, but also choses in action; ? and in fact every 
species of corporeal personal property .* 

The reluctance of the early courts to sustain gifts causa mortis 
of choses in action arose from the fact that no legal transfer 
could be made of them because they only represented rights, but 
were not intrinsically valuable; and since the equitable doctrine 
has prevailed that they can be assigned by delivery they are 
placed with all other chattels as subject to gift and the same rules 
have been enforced. The promissory note of a third person may 
be the subject of such a gift whether indorsed or not.’ The check 
of a third person may also be the subject of such a gift.© Bank- 
notes may be given as gifts causa mortis.’ A certificate of de- 
posit of a third person made payable to bearer and delivered by 
the donor to the donee was held to be good as a gift causa mortis.$ 
And also one payable to the order of the donor and by him in- 


dorsed.? But one payable to order and so indorsed as not to be 


1 Meach v. Meach, 24 Vt. 591; 
Wells v. Tucker, 3 Binn. 370; Gardner 
v. Parker, 3 Maddox, 184; Hill v. Chap- 
man, 2 Bro. C. C.612; Tate v. Hilbert, 
4 Bro. C. C. 286; McCarty v. Kear- 
nan, 86 Ill. 291. 

2 Grover v. Grover, 24 Pick. 261; 
Sessions v. Moseley, 4 Cush. 87; Tur- 
pin v. Thompson, 2 Met. (Ky.) 421; 
Contant v. Schuyler, 1 Paige, 316; 
Ashbrook v. Ryan, 2 Bush, 228; Bates 
v. Kempton, 7 Gray, 382; Bowen v. 
Bowen, 18 Conn. 541; Borneman v. 
Sidlinger, 15 Me. 429; Duffield v. 
Elwes, 1 Bligh (N. s.), 497; Parker v. 
Marstou, 27 Me. 196; Harris v. Clark, 
2 Barb. 94; Waring v. Edmonds, 11 
Md. 424; Westerlo v. De Witt, 36 N. 
Y. 340; Brown v. Brown, 18 Conn. 410; 
Chase v. Redding, 13 Gray, 418; Veal 
v. Veal, 27 Beav. 309; Brunson »v. 
Branson, Meigs (Tenn.), 680; 2 Schou- 
ler Pers. Prop. 158. 

8 Michener v. Dale, 23 Pa. St. 
59. 


* Ellis v. Secor, 21 Mich. 185; s.c¢. 
18 Am. Rep. 178. 

5 Brown v. Brown, 18 Conn. 410; 
Westerlo v. De Witt, 36 N. Y. 340; 
Turpin v. Thompson, 2 Met. (Ky.) 420; 
Waring v. Edmonds, 11 Md. 424; 
Wright v. Wright, 1 Cow. 598; Grover 
v. Grover, 24 Pick. 261; Sessions v. 
Moseley, 4 Cush. 87; Bates v. Kempton, 
7 Gray, 382; Contant v. Schuyler, 1 
Paige, 316; Caldwell v. Renfrew, 33 
Vt. 213; Harris v. Clark, 2 Barb. 56-94; 
Flint v. Pattee, 33 N. H. 520. The 
case of Bradley v. Hunt, 5 Gill & J, 
54, is not law. 

6 Gibson v. Hibbard, 13 Mich. 214; 
Harris v. Clark, 3 N. Y.93; Hewitt v. 
Kaye, L. R. 6 Eq. 197. 

7 Hill v. Chapman, 2 Bro. C. C. 612. 

8 Brooks v. Brooks, 12 S. C. 422. 

® Basket v. Hassell, 107 U. S. 602; 
Amis v. Witt, 33 Beav. 619; Moore v. 
Moore, L. R. 18 Eq. 474; Hewitt v. 
Kaye, 6 Id. 198; Westerlo v. De Witt, 
36 N. Y. 340. 
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payable until the death of the donor is not good as such a gift, 
because there must be a delivery of the subject of the gift during 
the life of the donor, and as the certificate of deposit is not the 
subject of the gift, but the money which it represents is, it fol- 
lows that if it is not payable until the death of the donor there 
can be no delivery during the donor’s life.’ 

The donor’s own promissory note or check payable to the 
donee cannot be the subject of such a gift, because the delivery of 
the maker’s own note is the delivery of a promise merely and not 
of the thing promised, and the gift, therefore, fails. ‘* Without 
delivery the transaction is not valid as an executed gift; and 
without consideration it is not valid as a contract to be exe- 
cuted.’’ ? Such notes or checks are, therefore, not valid, unless 
the money which they represent be reduced to possession during 
the life of the donor.’ If the donor’s check or draft is accepted 
by the drawee before the death of the donor, the donee is in the 
same position as though he had received the money. The gift is 
then valid.* So of any other contract, liability, or obligation 
on the part of the donor, if accepted by the other party 
to the contract, before the death of the donor, and the same 
is capable of assignment, it will be valid.® If the donor’s check, 
draft, or other contract is not accepted by the drawee or 
opposite party to the contract, or the donor dies before 
such acceptance, the gift is of no effect;* unless, of course, 


1 Basket v. Hassell, 107 U.S. 602, 
supra; 4 De G. J. & S. 422. 

2 Harris v. Clark, 3 N. Y. 93. 

3 Parish v. Stone, 14 Pick. 198; 
Raymond v. Sellick, 10 Conn. 480; 
Hewitt v. Kaye, L. R. 6 Eq. 198; Beak 
v. Beak, 13 Id. 489; Harris v. Clark, 2 
Barb. 94; Brown v. Moore, 3 Head, 
671; Smith v. Kittredge, 21 Vt. 238; 
Copp v. Sawyer, 6 N. H. 386; Holley v. 
Adams, 16 Vt. 206; Miller v. Miller, 3 
P. Wms. 356; Tate v. Hilbert, 4 Bro. 
C. C. 291; Flint v. Pattee, 33 N. H. 
520; Harris v. Clark, 3 N. Y. 93; Gro- 
ver v. Grover, 24 Pick. 261; Westerlo 
v. DeWitt, 36 N. Y. 340; Bates v. 
Kempton, 7 Gray, 382; 17 Alb. L. J. 


367; Chase v. Redding, 13 Gray, 420; 
Smither v. Smither, 30 Hun, 632; Bas- 
ket v. Hassell, 107 U.S. 613. The case 
of Wright v. Wright, 1 Cow. 598, is 
not law. 

‘ Bromley v. Brunton, L. R. 6 Eq. 
275. 

5 Second Nat. Bank v. Williams, 13 
Mich. 282. 

6 Simmons v. Savings Society, 31 
Ohio, 457; Contant v. Schuyler, 1 
Paige, 316; Mandeville v. Welch, 5 
Wheat. 277; Shirley v. Whitehead, 1 
Ired. Ch. 130; Harris v. Clark, 3 Comst. 
93-110-121; Harris v. Clark, 2 Barb. 
94; Smither v. Smither, 30 Hun, 632; 
Conser v. Snowden, 54 Md. 175; 8. ¢. 
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the same was given for a valuable consideration.' And without 
acceptance or some special understanding on its part a bank will 
not be liable to the payee for the amount of a check given away 
causa mortis by the drawer.’ 

But although the check, draft, or promissory note of the do- 
nor may not be good as such a gift, it is held that a bond of the 
donor is good.’ And no indorsement or other writing is neces- 
sary to transfer such bond.‘ 

Real estate, as previously stated, is not the subject of such a 
gift; but negotiable promissory notes, secured by mortgages of 
real estate and the mortgages themselves, if properly assigned, 
and the notes delivered, may be given as gifts causa mortis.$ 
And it is also held that delivery of the notes themselves will 


carry the collateral mortgage.® 


A policy of insurance on the donor’s life may be delivered as 


a valid gift causa mortis.’ 


So may corporate stocks, although the certificate of 
stock contains a restriction as to the method of transfer.® 


89 Am. Rep. 368; Second Nat. Bank v. 
Williams, 13 Mich. 282; Hewitt v. 
Kaye, L. R. 6 Eq. 198; Beak v. Beak, 
13 Id. 489; Bromley v. Brunton, L. R. 
6 Eq. 275; McGonnell v. Murray, Irish 
Rep. 3 Eq. 460. 

1 Rolls v. Pearce, L. R. 5 Ch. D. 
730. 
2 Second Nat. Bank v. Williams, 13 
Mich. 282; McKenzie v. Downing,25 Ga. 
669; In re Beak’s Estate, L. R. 13 Eq. 
489; Starr v. Starr, 9 Ohio St. 74; 
Flint v. Pattee, 33 N. H. 520; Brownv. 
Moore, 3 Head, 671. 

5 Lee v. Boak, 11 Gratt. 182; West- 
erlo v. De Witt, 36 N. Y. 340; Wells v. 
Tucker, 3 Binn. 366; Snellgrove v. Bai- 
ley, 8 Atk. 214; Farquharson v. Cave, 
2 Coll. 363, n.; Gardner v. Parker, 3 
Madd. 185; Ward v. Turner, 2 Ves. 
Sr. 448; Parish v. Stone, 14 Pick. 206; 
Grover v. Grover, 24 Pick. 265. 

* Waring v. Edmonds, 11 Md. 424; 
Wells v. Tucker, 3 Binn. 366. See, 
also, Bottle v. Knocker, 35 L. T. (N. 8.) 


545. Butsee, contra, Overton v. Saw- 
yer, 7 Jones L. 6, where it is held that 
in order to constitute a valid gift causa 
mortis of such a bond, there must be 
an indorsement in addition to de- 
livery. 

5 Chase v. Redding, 13 Gray, 418; 
Westerlo v. De Witt, 36 N. Y. 340; 
Borneman v. Sidlinger, 15 Me. 429; 
Ward v. Turner, 2 Ves. Sr. 443; 
Gardner v. Parker, 3 Madd. 185; Hurst 
v. Beach, 5 Id. 351-5; Richards v. 
Grymes, Barnard. Ch. Cas. 90. 

® Durke v. Hicken, 61 Cal. 346; s.c. 
44 Am. Rep. 553. 

7 Witt v. Amis, 1 Best & S. 109; 
Amis v. Witt, 33 Beav. 619; Trough’s 
Estate, 75 Pa. St. 115; Rummens v. 
Hare, L. R. 1 Ex. D. 169. See, also, 
Westerlo v. De Witt, 36 N. Y. 340; 
Waring v. Edmonds, 11 Md. 424. 

8 Walsh v. Sexton, 55 Barb. 251; 
Grymes v. Hone, 49 N. Y. 17; 8. c. 10 
Am. Rep. 313; Moore v. Moore, L. R. 
18 Eq. 474. 
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But there is held to be an exception in the case of railway 
stock.’ 

A bank-book of the donor may be given as such a gift by a 
delivery of the book, and no writing in addition thereto is neces- 
sary. But the book itself must be delivered.’ It is said by 
some authorities that the money should be drawn before the death 
of the donor, otherwise there is no proper delivery of the subject of 
the gift. And, of course, the gift is good although the donor 
delivers his own check on the bank in addition to the delivery of 
the book; but the check itself is not valid as a gift causa mortis.‘ 

The same rule is applied to certificates of deposit. If the 
donor deposits money in a bank and receives a certificate of de- 
posit for the same, he may make a valid gift causa mortis of it 
by a delivery of the certificate. But, if instead of delivering the 
certificate, he draws an order upon the bank for the payment of 
the same and delivers it to the donee, it will not be a good gift 


of the deposit. 
change drawn by himself.’ 


Such order being in the nature of a bill of ex- 


A delivery of a locked box containing bank books is a good 
delivery of the books and the deposit.® 

A valid gift causa mortis may also be made of any obligation 
of the donee himself, the gift in such case amounting to a for- 
giveness or discharge of the debt.’ 


1 Moore v. Moore, L. R. 18 Eq. 474. 
See, also, Egerton v. Egerton, 17 N. J. 
Eq. 419; Pennington v. Gittings, 2 
Gill & J. 208; Lambert v. Overton, 13 
W. R. 227. 

2 The law on this point is well set- 
tled. Pierce v. Savings Bank, 129 
Mass. 425; s. c. 87 Am. Rep. 371; Hill 
v. Stevenson, 63 Me. 364; Westerlo v. 
De Witt, 36 N. Y. 340; Tillinghast v. 
Wheaton, 8 R. I. 536; s. c. 5 Am. Rep. 
621; Sheedy v. Roach, 124 Mass. 472; 
Camp’s Appeal, 36 Conn. 88; 8. c. 4 
Am. Rep. 39; Dean v. Dean, 43 Vt. 337; 
2 E. D. Sm. 305. The contrary was 
decided in Ashbrook v. Ryan, 2 Bush, 
228; McGonnell v. Murray, Irish R. 3 
Eq. 460. 

VOL. XXI 


3 Beak v. Beak, L. R. 13 Eq. 489; 
McGonnell v. Murray, Irish R.3 Eq. 
460. 

* Meach v. Meach, 24 Vt. 591. See 
Nicholas v. Adams, 2 Whart. 17, al- 
though the contrary was decided in 
Beak v. Beak, L. R. 13 Eq. 489. That 
an order drawn upon the bank for the 
payment of the money without deliv- 
ery of the book is not valid as sucha 
gift, see Conser v. Snowden, 54 Md. 
175; s. c. 39 Am. Rep. 368. 

5 Smither v. Smither, 30 Hun, 632. 
The case of 1 Demorest (N. Y.) 399, 
to the contrary is not law. 

6 55 How. Pr. 408. 

™ Moore v. Darton, 4 DeG. & Sm. 
517; Lee v. Boak, 11 Gratt. 162. 
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It is held that a gift of the principal part of the donor’s prop- 
erty in prospect of death may be valid as a donatio mortis causa. 
It was formerly supposed that a gift causa mortis could not be 
made of all the donor’s personal property, but it is now clear 
that such gift may be made if accompanied by delivery, but not 
otherwise.? 

The first requisite necessary to constitute a valid donatio causa 
mortis is that it must be made in peril of death.’ This necessity 
that the gift should be made in contemplation of death is suffi- 
ciently obvious from the very title of the gift, ‘* causa mortis’’— 
for the cause of death —in consideration of death — on account 
of or in anticipation of death. The gift must be made while the 
donor is under the apprehension, fear, suspicion, or expectation 
of death near at hand. A vague and general impression that 
death may occur from those casualties which attend all human 
affairs, but which are still too remote and uncertain to be re- 
garded as objects of present contemplation and apprehended dan- 
ger, is not sufficient. Nor that the donor be ‘‘ moved by the 
general consideration of man’s mortality,’’ as is usual incentive 
which induces men to make wills; but he must be under some 
special and peculiar danger at the time.® 

The gift is presumed to be in contemplation of death where 
the donor is ** in his last sickness ’’ or ‘* languishing on his death 
bed.’’ ® It is not, however, necessary that the donor should be 
really siek or suffering from some disease; if he is in danger of 
death from any other cause it will be sufficient. I presume that 
upon principle a prisoner under sentence of death could make 
such a valid gift. 


1 Michener v. Dale, 23 Pa. St. 59. 

2 Dresser v. Dresser, 46 Me. 48; 
Meach v. Meach, 24 Vt. 591. But see 
Headly v. Kirby, 18 Pa. St. 326; Mar- 
shall v. Berry, 13 Allen, 43. 

% Duffield v. Elwes, 1 Bligh (N. s.) 
530; Knott v. Hogan, 4 Met. (Ky.) 
99; Champney v. Blanchard, 39 N. Y. 


111; Edwards v. Jones, 1 My. & Cr. 
233-236; Walter v. Hodge, 2 Swanst. 


97-100. 


* Gourley v. Linsenbigler, 51 Pa. 
St. 345; Weston v. Hight, 17 Me. 287; 
Irish v. Nutting, 47 Barb. 370; Thomp- 
son v. Thompson, 12 Texas, 327. 

5 Irish v. Nutting, 47 Barb. 370; 
Dexheimer v. Gautier, 34 How. (N. 
Y.) 472; Smith v. Dorsey, 88 Ind. 451; 
10 Am. Rep. 118; Gourley v. Linsen- 
bigler, 51 Pa. St. 345. 

6 Miller v. Miller, 3 P. Wms. 356; 
Walter v. Hodge, 2 Swanst. 100. 
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If the gift is not made to take effect in futuro with view to the 
donor’s death, but in presenti and irrevocably it is a gift inter 
vivos and not causa mortis.' Thus, a check payable to bearer 
was given to the donee by the donor during his last illness, ac- 
companied by terms of present and absolute gift, and it was held 
a gift inter vivos and not causa mortis.? It is to be observed that 
the gift in this case was expressed to take effect immediately, but 
if nothing is said as to whether it is to take effect absolutely, 
immediately, and irrevocably or only absolutely at the donor’s 
death, the presumption in most cases is that if the donor was at 
the time in danger of death it is a gift causa mortis and not inter 
vtvos. It is not necessary for the donor to state expressly that it 
is made in anticipation of death, such intention will be presumed 
in most cases from the circumstances under which it was given.’ 

No such presumption would prevail in a case where a man gave 
a bond to his son conditioned to pay him a sum of money ‘ 10 
years after date ’’ irrespective of the question whether the father 
should be alive or dead.‘ So if the gift is made in expectation 
of death there is an implied condition that it is to be held only in 
the event of death.° Thus A., being seriously ill, two days before 
his death, in the presence of a servant, gave B. a bond, saying 
at the same time ‘‘ there take that and keep it;’’ and the gift 
was held to be a valid donatio mortis causa and _ revocable.® 
Where the donee relies mainly upon some writing of the donor, 
accompanied by a subsequent possession of the subject of the gift, 
the writing should show that the gift was made in anticipation of 
death near at hand and that it was intended as a gift causa 
mortis.’ 


The gift should be made in anticipation of death near at hand. 


‘Irons v. Smallpiece, 2 B. & Ald. Delmott v. Taylor, 1 Redf. 417. But 
551-553; Staniland v. Willott,3Mc.& see Edwards v. Jones, 1 My. & Cr. 226; 
Gor. 664, 665; Tate v. Leithead, Kay, 1 Ld. Cas. Eq. 926. 

658; Ogilvie v. Ogilvie, 1 Bradf. Sur. R. * Candor v. Henderson, 27 Pa. St. 
356; McCarty v. Kearnan, 86 Ill. 291; 119. 
Tate v. Hilbert, 2 Ves. Jr. 120; s. c. 5 Rhodes v. Child, 64 Pa. St. 18. 
4 Bro. C. C. 286. ® Gardner v. Parker, 3 Madd. 184. 
2 Rhodes »v. Child, 64 Pa. St. 18. 7 First National Bank v. Balcom, 35 
8 Gardner v. Parker, 3 Madd. 184; Conn. 351. 
Lawson v. Lawson, 1 P. Wms. 441; 
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If, therefore, the donor do not die for a considerable time after- 
wards, the gift is not valid as a gift causa mortis. In one case the 
donor lived eight months and gift was held not good.' As previ- 
ously stated there need be no real dlness; thus a gift made by a 
soldier on the eve of ‘starting to the front’’ is good as a gift 
causa mortis.? But where the gift was made by the soldier to 
take effect ‘* if he did come back ’’ it was held not valid because 
not a present gift.* 

The contingency of death must not betooremote. Thusa gift 
made by a soldier about to enlist in the army to take effect upon 
his death was held not valid as a gift causa mortis.*| One who 
was fleeing from the Confederate conscription in East Tennessee 
was held to have been under sufficient apprehension of death to 
make such a valid gift.® 

A gift by an old man in feeble health was held not to be good 
as sucha gift, there being no such sufficient peril of death to 
make the gift valid. But Chancellor Kent says that the appre- 
hension of death may arise from infirmity or old age or from ex- 
ternal and anticipated danger.” 

Whatever conflict of authority may exist upon this point it is 
certain that a person in good health and who is not in any special 
danger of death cannot make such a valid gift. There is no con- 
flict on this point, it is only upon the question as to the extent of 
the remoteness of the contingency of death that perfect harmony 
in the authorities does not exist. 

Delivery. — The next thing necessary to constitute the gift 
valid is that there be a proper delivery of the subject of the gift. 

The cases upon this branch of our subject are remarkable for 
the great strictness with which they regard the necessity and cer- 
tainty of delivery; and it is settled beyond dispute and question 


1 Jones v. Brown, 34 N. H. 439; 
Parker v. Marston, 27 Me. 196. 

2 Virgin v. Goither, 42 Ill. 39. See, 
also, Gass v. Simpson, 4 Cold. 288. 

% Linsenbigler v. Gourley, 66 Pa. St. 
166. 


4 Doxheimer v. Gautier, 5 Robt. 
(N. Y.) 216. But, contra,in Baker v. 


Williams, 34 Ind. 547. 


5 Gass v. Simpson. 4 Cold. (Tenn.) 
288. 

6 Robson v. Robson, 3 Del. Ch. 51. 

7 2 Kent Com. 444. And in Nicho- 
las v. Adams, 2 Whart. 17, it was said 
not to be indispensable to the validity 
of these gifts that they be made in ez- 
tremis like nuncupative wills. 
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that there can be no valid gift causa mortis without delivery con- 
sisting of the manual tradition of the subject of the gift or some- 
thing which is tantamount to or a substitute for such delivery.’ 
There must be an actual delivery or the means of obtaining pos- 
session and enjoyment of the thing and there must be something 
amounting to delivery at the time of the gift, for it is not the 
possession of the donee, but the delivery to him by the donor 
that is material.? The delivery should be by the donor person- 
ally and not by any other person for him.’ 

But it is well settled that the delivery need not be to the 
donee personally; but it may be made to any person as agent for- 
the donee, provided such representative of the donee retains 
possession thereof and does not permit the donor to recover 
possession again.* And a delivery to the husband or wife of the 
donor for the donee will be a sufficient delivery.’ And a deliv- 
ery may be made to one of several donees to the use of all.* 

It is said that a delivery of the subject of the gift to a person 
as agent of the donor is not a good delivery to the donee, and 
upon this subject some nice questions have arisen as to whether 
the person to whom delivery is made is the agent of the donor or 


1 Case v. Dennison,9 R. 1.88; Carr Dole v. Lincoln, 31 Me. 422; Red- 
v. Silloway, 111 Mass. 24; Egertonv. del v. Dobree, 10 Sim. 244; Miller 
Egerton, 17 N. J. Eq. 419; Cutting v. v. Miller, 3 P. Wms. 356-358; 
Gilman, 41 N. H. 147-153; Bradley v. Michener v. Dale, 23 Pa. St. 59; 


Hunt, 5 Gill & J. 54; Campbell’s Es- 
tate, 7 Pa. St. 100; Singleton v. Cot- 
ton, 23 Ga. 261; McKensie v. Downing, 
25 Ga. 669; S:nith v. Downey, 3 Ired. 
Eq. 268; Michener v. Dale, 23 Pa. St. 
59; Chevallier v. Wilson, 1 Tex. 161; 
Jones v. Deyer, 16 Ala. 221; Murdock 
v. McDowell, 1 Nott & McC. 237; 
Grymes v. Hone, 49 N. Y. 17; Blasdel 
v. Locke, 52 N. H. 238; Brink v. Gould, 
7 Lans. 425; Wilson v. Carpenter, 17 
Wis. 512; Resch v. Senn, 28 Wis. 286; 
Wilcox v. Matteson, 53 Wis. 23. 

2 Cutting v. Gilman, 41 N. H. 147. 

5 McGrath v. Reynolds, 116 Mass. 
569. 

* Borneman v. Sidlinger, 15 Me. 
429; Jones v. Deyer, 16 Ala. 221; 


Kilby v. Godwin, 2 Del. Ch. 61; 
Moore v. Dalton, 20 L. J. Ch. 626; 
Moore v. Dalton, 7 Eng. L. & Eq. 134; 
Borneman v. Sidlinger, 3 Shepley, 429; 
Grattan v. Appleton, 3 Story, 755; 
Meach v. Meach, 24 Vt. 595; Sessions 
v. Moseley, 4 Cush. 87; Raymond v. 
Sellick, 10 Conn. 480. 

5 Wells v. Tucker, 3 Binn. 366; Par- 
ish v. Stone, 14 Pick. 198; Grover v. 
Grover, 24 Pick. 261; Bowers v. Heard, 
10 Mass. 427; Adams v. Nicholas, 1 
Miles, 116; Caldwell v. Renfrew, 33 
Vt. 213. See, also, Michener v. Dale, 
23 Pa. St. 59; Southerland v. Souther- 
land, 5 Bush, 591; Clough v. Clough, 
117 Mass. 83. 

6 Dresser v. Dresser, 46 Me. 48. 
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donee and as to whether or not the authority to the agent to de- 
liver is revoked by death of donor or whether the agent’s 
authority is a power coupled with an interest so as to be irrev- 
ocable. 

As to whether or not a delivery may be made by a person as 
agent of the donor I suppose the true rule is as follows: that if 
the person to whom the thing is delivered is strictly an agent 
of the donor then the delivery to him is not sufficient unless such 
delivery is made by the agent and the thing accepted by the 
donee before the death of the donor; otherwise if the delivery is 
not so made the authority to the agent to make it is revoked by 
the death of the donor.’ In most cases where the delivery is 
made to one person to deliver to ‘the intended donee, the 
person to whom delivery is made will be presumed to be the 
agent of the donee. But where from the language of the 
donor or from other facts it appears manifest that the person to 
whom delivery is made is the agent of the donor and not the 
donee, this presumption is rebutted and the delivery is not good. 

Thus, if a delivery is made by the donor to a third person 
with instructions to deliver to the intended donee at the death of 
the donor, the gift is not good because this third person, by the 
act of delivery, becomes a bailee of the thing delivered for the 
donor. He is the agent of the donor and when the donor dies 
his agency is revoked. His agency is not such a one coupled 
with an interest as will survive the death of the donor. But if 
the direction is to ‘* take the money now and deliver it to the 
donee, and if I die he is to have it absolutely, and if I recover 
it is to be returned to me,”’ the gift is good, because here the 
donor relinquishes all interest and title in the thing delivered 
(except the right of revocation), and the person to whom de- 
livery is made becomes agent or trustee for the donee, a deliv- 
ery to him under such circumstances is in law a delivery to the 

donee.’ 
Upon the same principle all gifts of this class which are made 
to take effect upon the death of the donor are not good for want 


1 Wilcox v. Matteson, 53 Wis. 23; 2 McCord v. McCord, 77 Mo. 166. 
s.c. 40 Am. Rep. 754; Farquharson v. 
Cave, 2 Coll. 356-367. 
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of a present delivery. It is assumed of course that the title in 
all cases of gifts causa mortis does not become complete until the 
death of the donor, but the title should pass immediately, there 
should be a present delivery, subject to the usual incidents 
attached to this class of gifts.'| And so a certificate of deposit 
which was indorsed, *‘ payable at the death of the donor,’’ was 
held not to be good as such a gift, because if the certificate was 
not payable till the death of the donor, then there could be no 
delivery of the subject of the gift, to wit: the money represented 
by the certificate until the death of the donor and there being no 
delivery in the donor’s lifetime the gift is not valid.? So where 
the thing was delivered by the donor to a third person with in- 
structions to deliver it to the donee ‘‘ at or after the donor’s 
decease,’’ and if the donor recovered, to return it to him, the 
gift was held not valid. In all these cases, it is apparent that 
the person to whom delivery is made is the agent of the donor 
and not of the donee and there is therefore no sufficient delivery.* 

But if the delivery is made to the third person for the donee 
and the title is intended to pass immediately, the gift is not bad 
because a delivery in fact is not made by the third person to the 
donee until after the death of the donor; because, as previously 
stated, a delivery to this person, with the intention of passing the 
title immediately, is a delivery to the donee. The rule is differ- 
ent in gifts ¢nfer vivos.*| Choses in action, such as bonds, mort- 
gages, promissory notes, checks, bills of exchange, certificates of 
deposit, etc., may be transferred by delivery merely. No in- 
dorsement is necessary.> This is true whether the paper is ne- 
gotiable or not.® 


1 McCord v. McCord, 77 Mo. 166; 
Gass v. Simpson, 4 Cold. (Tenn.) 293; 
Dole v. Lincoln, 31 Me. 422-428; Chev- 
allier v. Wilson, 1 Tex. 161; Zim- 
merman v. Streeper, 75 Pa. St. 147; 
Shower v. Pilck, 4 Ex. 478. 

? Basket v. Hassell, 107 U. S. 602; 
8 Biss. C. Ct. 303; 4 De G. J. & S. 
422. 

5 Register v. Hensley, 74 Mo. 195; 
s.c. 41 Am. Rep. 312; Powell v. Helli- 


car, 26 Beav. 261; Bowers v. Heard, 10 
Mass. 427. 

* Sessions v. Moseley, 4 Cush. 87. 

5 Westerlo v. De Witt, 36 N. Y. 
340; Ashbrook v. Ryan, 2 Bush, 228; 
Borneman v. Sidlinger, 15 Me. 429; 
Contant v. Schuyler, 1 Paige, 316. 

6 Bates v. Kempton, 7 Gray, 382; 
Sessions v. Moseley, 4 Cush. 87; Craig 
v. Craig, 3 Barb. Ch. 76,117,118; Dole 
v. Lincoln, 31 Me. 422. 
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There must be an actual delivery. Words and expressions of 
the donor, no matter how clearly they may indicate his intention, 
will not be sufficient without delivery.'| Upon this subject of de- 
livery have arisen many of the most difficult questions to be 
found in a discussion of this subject. Great nicety, exactness, 
and precision have been manifested by the courts upon the ques- 


tion of delivery. 


A few examples from the cases will illustrate with what great 
strictness this delivery is regarded, and how necessary it is that 
all the requirements of a proper delivery be properly complied 
with. A man in expectation of death caused a written instru- 
ment to be made by which he gave to A. a stated sum of money 
for certain purposes named and for-the purpose of carrying out 
its provisions delivered to him a savings bank book with an order 
for the payment of the deposits, which made up only a smaller 
portion of the sum named in the instrument. The donor, when 
asked by A. where the remainder was, said in his trousers’ pocket, 
turning in his bed and looking towards the closet in which the 
trousers were and that E., who owned the house and who was 


present, would give it to him. 


After the donor’s death E. de- 


livered the money to A., but as there was no sufficient delivery 
by the donor the gift was not good. And as the gift of the 
money failed the whole gift was of no effect, because it could 
not take effect otherwise than as an entire gift.? 

A., wishing to make a gift of his watch, which was near him, 
to his sister, said to her, ‘* there is my watch, you can have it ;”’ 
but he made no actual delivery and the gift was held not good.’ 
So where the donor tells the guasi-donee that he may have the 
subject of the intended gift, which was not at the time in his 
possession, but in the possession of a third person, the gift was 


not good.* 


' McGrath v. Reynolds, 116 Mass. 
566; Carr v. Silloway, 111 Mass. 24; 
Zimmerman». Streeper, 75 Pa. St. 147; 
Dole v. Lincoln, 31 Me. 422-429; Haw- 
kins v. Blewitt, 2 Esp. 663; Reddel v. 
Dobree, 10 Sim. 244. 

2 McGrath v. Reynolds, 116 Mass. 
566. 


3 Cutting v. Gilman, 41 N. H. 147; 
Bunn v. Markham, 7 Taunt. 224; 2 
Marshall, 532; Powell v. Hellicar, 26 
Beav. 261; French v. Raymond, 39 Vt. 
623; Coleman v. Parker, 114 Mass. 30; 
Bryson v. Brownrigg, 9 Ves. 1; Tate 
v. Hilbert, 2 Ves. Jr. 120. 

* Case v. Dennison, 9 R. I. 88. 
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The donor pointed out a colt to the donee and said, ** that is 
your property, I give it to you,’’ but continued to retain posses- 
sion himself; it was held there was no suflicient delivery and 
gift was bad. This was the case of an intended gift inter vivos, 
but the principle is applicable in delivery of gifts causa mortis.' 
So where the donor told the nurse who was in attendance upun 
him in his last illness that his pocketbook was ‘‘ under the bed 
just under his shoulders,’’ and requested her to ‘* take it and give 
it to his wife when she came; ”’ but there was no delivery by the 
donor nor did the nurse take possession of the pocketbook until 
after the donor’s decease, when it was delivered to another to be 
delivered to the widow, it was held the gift was not valid for 
want of a proper delivery.?, So where 4 woman who had money 
on deposit in the savings bank, during her last illness told a girl 
who lived with her and had the custody of her bank book to get 
the book, which being done, said, ‘* take that and keep it and lock 
it up,’’ and the girl retained the book, it was held, assuming that 
a savings bank book may be subject of a donatio mortis causa, 
that the transaction did not constitute a sufficient delivery. So 
where a woman about to die requested her son to get her bank 
book, then in possession of her son-in-law, settle her bills and 
divide the residue of the deposit among her children. It was 
held there was no proper delivery to constitute a valid gift 
causa mortis.* 

When the donor makes a delivery of the subject of the gift he 
must part with all interest in it, for if he continues to exercise 
control over it, or if after delivery he again recovers possession 
of the property, although not with the intention of revoking the 
gift, it becomes in fact revoked unless it appears that he acted 
as the agent or bailee of the donee or under an express or im- 
plied license from him.’ Thus where a father put a check into 
the hands of his son nine months old and said, I give this to baby 


1 Brewer v. Harvey, 72 N. C. 176. 5 Hatch v. Atkinson, 56 Me. 324; 

2 Wilcox v. Matteson, 53 Wis. 23; Adams v. Nicholas, 1 Miles, 115-116; 
s.c. 40 Am. Rep. 754. Ward v. Turner, 2 Ves. Sr. 431; Bunn 

3 Fiero v. Fiero, 2 Hun, 600; s. c. v. Markham, 7 Taunt, 224; Cutting v. 
5N. Y. 151. Gilman, 47 N. H. 147. 


4 Case v. Dennison, 9 R. I. 88; s. c. 
11 Am. Rep. 222. 
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for himself; afterwards he said it was his purpose to give the 
amount of the check to the child. But after his death it was 
found among his papers and it was held that the intended gift 
was not good nor was it a valid declaration of trust.’ 

In a leading case in England the donor requested that his iron 
chest, containing his valuables, be brought to him and laid upon 
his bed. He then caused certain bonds, etc., to be sealed up in 
different packages and wrote on the back of each package the 
names of the persons for whom they were intended, as ‘* For Mrs. 
and Miss C.,’’ ete.; he then replaced the packages containing the 
bonds in the chest, locked it and directed that the keys of the 
same be sent to J., his solicitor, after his death, but kept the chest 
and keysin his own possession until his death. Before his death 
he spoke of the property as given to the parties named. But it 
was held this did not constitute a good delivery and continuing 
possession in the donee so as to create a good gift causa mortis.* 
So where the donor placed the subject of the gift in an envelope 
and wrote on the back of it directions for its delivery, but he re- 
tained control and dominion over it till his death. It was held 
there was no valid gift.® 

In all these cases it was clear there was an intention to give, 
but a delivery of a writing showing an intention to give is not suf- 
ficient without a delivery of the subject of the gift; but if the 
thing is delivered with the writing it is good. Thus where a per- 
son in his last illness executed a writing, attested by two sub- 
scribing witnesses, in which the names of several of his children 
and grandchildren were written, to whom he gave his estate, con- 
sisting principally of money and cash notes, with the amount each 
one was to have set opposite his or her name, and delivered the 
paper with the property to his two sons to keep as trustees for 
the parties named, it was held a good gift causa mortis.* In this 
last case there was a delivery, of the property, but a delivery of 
the writing without the property would not be sufficient. 


1 Jones v. Lock, L. R. 1 Ch. 25. See, also, Zimmerman v. Streeper, 75 
2? Bunn v. Markham, 7 Taunt. 224; Pa. St. 147; Trough’s Estate, 75 Id. 
Hawkins v. Blewitt, 2 Esp. 663; Cole- 115. 
man v. Parker, 114 Mass. 30. 4 Kemper v. Kemper, 1 Duy. 401. 
3 Phipps v. Hope, 16 Ohio St. 586. 


the 
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Neither will a delivery be sufficient unless the donor parts with 
all interest in the property; for if he reserves any right to the 
property inconsistent with the gift, or does not part with his en- 
tire interest in it, there is no valid gift causa mortis. Thus it is 
well settled that where the donor delivers the subject of the gift, 
as bonds or notes, but reserves the right to collect the interest on 
the same during his life, there is no sufficient parting with his 
interest and property in the subject of the gift to constitute a 
valid donatio mortis causa.' Where a person, intending to give a 
bond and mortgage to his daughter, directed that they be taken 
from their place and Jaid aside in the bureau drawer as and for 
her property, but there was no other assignment to the daughter, 
it was held no sufficient delivery and the intended gift was not 
valid.?, In this case the intention to give was clear, but the 
donor continued to control the property, and until he parted with 
his right to control it there was no sufficient gift. And even if 
he makes a delivery to the third party for the donee the gift will 
not be valid if he continues his control over it. The third party 
in such case is presumed to be the agent of the donor and not of 
the donee.’ So where the donor, being in infirm health, delivered 
the key of his box containing bonds, etc., to J., but kept posses- 
sion of the box himself and directed J. to open it for him from 
time to time, and drew the dividends, etc., and just before his 
death he directed the nurse to deliver the box to J., which she did, 
and J. retained possession of the same till the death of the donor. 
After the donor’s death the box was found to contain the bonds 
wrapped in envelopes directed to the wife and sisters of J. Held 
not a good gift causa mortis for want of a proper delivery. The 
nurse in this case was not the agent of the donee to receive it, 
but of the donor and the possession of J. was the same after as 
before delivery .* 

In all cases an intention to give and a delivery must concur. 
The one is not sufficient without the other. Where a person in her 


1 Reddel v. Dobree, 10 Sim. 244; Meach v. Meach, 24 Vt. 591; Curry v. 
Hawkins ». Blewitt, 2 Esp. N. P.663; Powers, 70 N. Y. 212. 
Huntington v. Gilmore, 14 Barb. 243; 2 Bryson v. Brownrigg, 9 Ves. 1. 
Hitch v. Davis, 3 Md. Ch. 266; Mur- 3 Farquharson v. Cave, 2 Coll. 
dock v. McDowell, 1 Nott & McC. 356. 
237; Brown v. Brown, 18 Conn. 410; 4 Farquharson v. Cave, 2 Coll. 356. 
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last illness gave a bank book to the girl in attendance upon her 
saying, ‘** take that and keep it and lock it up,”’ it was held, al- 
though the delivery was sufficient, yet the words did not indicate 
sufficiently a clear intention to make a gift.’ It is fully settled 
then by all the authorities that the intention to give, however 
clearly expressed, is not sufficient without delivery.” 

A very interesting question of symbolic delivery arises in cases 
of adelivery of a key of a chest, trunk, or warehouse, as to when 
such delivery is sufficient. Since gifts causa mortis may be made 
of personal property to an unlimited extent, it is obvious that 
cases must necessarily arise where a convenient manual tradition 
of the subject of the gift cannot be effected; it has, therefore, 
been held in one of the earliest and-leading cases upon this sub- 
ject that a delivery of the key of a warehouse, or other building 
where cumbrous articles are stored, which cannot conveniently be 
passed from hand to hand, is a good delivery of the contents of 
such building, not as a symbolical delivery, but because the key 
is the means of obtaining possession.’ So it is held the delivery 
of the key of a room is a good delivery of the furniture therein.‘ 

But where it is possible to make actual delivery, a symbolic or 
constructive delivery will not be sufficient. The important 
question arises as to the sufficiency of the delivery of the key of 
a chest or trunk to constitute a good gift of contents of such 
chest or trunk. Upon this point there is a conflict of authority. 
In Hatch v. Atkinson,* it was held the delivery of the key of a 
trunk was not a good delivery of its contents. The court said: 
** It is well settled that the delivery of the key of a trunk, chest 
or box in which valuable articles are kept, which are capable of | 


1 Fiero v. Fiero, 2 Hun, 600. * Smith v. Smith, 2 Strange, 955. 


2 Egerton v. Egerton, 17 N. J. Eq. 
419; Case v. Dennison, 9 R. I. 88; 
Coleman v. Parker, 114 Mass. 30; 
Stevens v. Stevens, 2 Hun, 470; Far- 
qguharson v. Cave, 2 Coll. Ch. 356; 
Grymes v. Hone, 49 N. Y. 17; Blasdel 
v. Locke, 52N. H. 238; Zimmerman v. 
Streeper, 75 Pa. St. 147; McGrath ». 
Reynolds, 116 Mass. 566. 

8 Ward v. Turner, 2 Ves. Sen. 443; 
8. c. 1 Dick. 170. 


5 Ward v. Turner, 2 Ves. 443; Parish 
v. Stone, 14 Pick. 203-204; Sessions v. 
Moseley, 4 Cush. 87-92; Rockwood v. 
Wiggin, 16 Gray, 402; Marshall v. 
Berry, 13 Allen, 43; Coleman v. Parker, 
114 Mass. 33; Hatch v. Atkinson, 56 
Me. 324; 1 Ld. Cas. Eq. 583, notes to 
Ward ». Turner. 

Supra. 
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being taken into the hand, and may be delivered by being passed 
from hand to hand, is not a valid delivery of such articles, but a 
constructive delivery may be sufficient for large or cumbrous ar- 
ticles.”’ 

Where the articles are capable of a more perfect and complete 
delivery such delivery must be made. In Powell v. Helicar? it 
was held that a delivery of the key of a trunk was not a good 
delivery of the contents of the trunk. This case is an affirmation 
of the decision in Hatch v. Atkinson.? 

But the preponderance of authority seems to be the other way. 
The case of Coleman v. Parker*® was decided against the donee 
because in that case there was no actual delivery of the key of 
the trunk. If there had been such delivery the court practically 
decided that the gift would be valid. The court saying: «* The 
term ‘delivery’ is not to be taken in such a narrow sense as to 
import that the chattel is to go literally into the hands of the donee 
and to be carried away. There are many articles which might 
be made the subject of such gifts in which a manual delivery of 
that kind might be inconvenient or impracticable. We have no 
doubt that a trunk with its contents might be effectually given 
and delivered in such a case by a delivery of the key. If the 
key in this case had been placed in the hands of the witness, the 
donor relinquishing all dominion and control over it and parting 
with it absolutely, or if by direction of the donor the witness had 
taken it into her possession and control, there would have been 
a sufficient delivery to make out a full title in the plaintiff.’’ 
The cases cited by the court do not support the proposition there 
laid down that a delivery of the key of a trunk is a good delivery 
of the trunk with its contents, nor isthe case of Hatch v. Atkin- 
son to the contrary cited at all, although decided five years 
earlier.‘ 

We now come to consider the very rare exceptions to the al- 
most universal rule that there must be an actual delivery in order 


1 26 Beav. 261. Jones v. Brown, 34 N. H. 439; Cooper 
2 2 Kent Com. 446. v. Burr, 45 Barb. 9; Miller v. Jeffries, 
3 114 Mass. 30. 4 Gratt. 472; Ward v. Turner, 2 Ves. 


4 In support of the case of Coleman 443; Jones v. Selby, Pre. Ch. 300; 
v. Parker deciding that the delivery of Walshv. Sexton, 55 Barb, 251; Reddel 
the key is sufficient in such case. See v. Dobree, 10 Simons, 244. 
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to make this gift valid. The first of these possible exceptions 
arises in the case where the donee already has possession of the 
subject-matter of the gift; in England it is not wholly settled 
whether the gift in such case will be valid without re-delivery to 
the donee.’ In this country the authorities almost unanimously 
hold that such re-delivery is not necessary, and this rule upon the 
whole is the most reasonable, because if the donee is already in 
possession of the subject of the gift it ought not to be essential 
to its validity that the parties should go through the nonsensical 
performance of first compelling the donee to deliver it back to the 
donor and then the donor returning it again to the donee. In such 
case the familiar maxim of lex non cogit ad vana seui nutilia 
has a proper application.’ Where the donor, intending to makea 
gift of two notes to B. and one was in possession of B., and one 
was not, and there was no re-delivery of the note in possession of 
B., it was held that B., being in possession of the note at the time 
no re-delivery was necessary. Another case, where no manual 
delivery is necessary by the donor is where he has not the legal 
title or possession of the property and is consequently incapable 
of making an actual delivery. This occurs in the case where a 
person holds personal property in trust for another; in such case 
the cestui que trust may make a valid gift causa mortis of his 
equitable interest by a clear expression to that effect without de- 
livery.‘ 

There is one other case where no actual delivery was made, but 
where the act of the donor was equivalent to delivery. This oc- 
curred in a case where a person a few days before his death de- 
stroyed a bond executed by his wife to him on account of her 
separate estate, he declaring at the time his intention to forgive 


1 In Gough »v. Findon, 7 Ex. 48; s. c, 
8 E. L. &. E. 507, it was held such re- 
delivery was unnecessary. But in 
Moore v. Dalton, 7 E. L. & E. 134, the 
contrary was decided. 

2 Wing v. Merchant, 57 Me. 386; 
Tenbrook v. Brown, 17 Ind. 410; Hunt 
v. Hunt, 119 Mass. 474-476; Stevens 
v. Stevens, 2 Hun, 470; Dole v. Lin- 
coln, 31 Me. 422; Huntington v. Gil- 


more, 14 Barb. 243; Champney v. 
Blanchard, 39N. Y.111. But the con- 
trary was decided in French v. Ray- 
mond, 3) Vt. 623. See, also, Cutting v. 
Gilman, 41 N. H. 147; Miller v. Jeffries, 
4 Gratt. 472. 

3 5 Thomp. & C. 87. 

4 Southerland Southerland, 5 
Bush, 591. 
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the debt. This was held a valid gift and discharge of the bond.! 
But in all other cases the fact that the subject of the gift was 
out of the reach of the donor at the time of the intended gift, 
so that delivery was impossible, is not sufficient to dispense with 
the necessity of delivery.” 

It has been said that the reason why delivery is so essential 
to the validity of these gifts, is because they are usually claimed 
upon parol evidence ; but where the intent of the donor is proved 
by a writing under his hand a delivery will be presumed from 
slight circumstances.’ But that is not sound law, for if these 
gifts were allowed to take effect merely because the donor’s in- 
tention to give is clearly evidenced by the writing, then such 
writings would operate as substitutes for wills, and the formalities 
which the law requires to attend the execution of the latter in- 
struments would be of no effect. It has, therefore, been held in 
Massachusetts that such writing is not sufficient without a delivery 
of the subject of the gift.‘ 

Acceptance. — After a proper delivery is made the next requis- 
ite to constitute the gift valid is that it be accepted by the donee ;° 
and it is said that assent by both parties is as necessary to a 
gift as it is to a contract. But where the gift is made to one 
person in trust for or to the use of another the assent of the 
cestut que trust is not necessary, but such assent and acceptance 
will be presumed unless the donee dissents.’_ In Massachusetts, 
however, the court seems to hold the other way; but there are no 
authorties cited in support of the decision and the case was evi- 
dently ill-considered and is contrary to the whole current of 
authority upon that question.® 


1 Gardner v. Gardner, 22 Wend. 526; 
Darland v. Taylor, 52 Iowa, 503. 

2 Case v. Dennison, 9 R. I. 88; 3. ¢. 
11 Am. Rep. 222. See Hunt v. Hunt, 119 
Mass. 474; Picot v. Sanderson, 1 Dev. 
(N. C.), L. 309. 

3 Brinckerhoff v. Lawrence, 2 Sandf. 
Ch. 400; Ellis v. Secor, 31 Mich. 185. 

4 McGrath v. Reynolds, 116 Mass. 
568. 

5 Delmotte v. Taylor, 1 Redf. 417; 
Case v. Dennison, 7 R. [. 88; Blasdel 


v. Locke, 52 N. H. 238; Brink v. Gould, 
7 Lans. 425; Grymes v. Hone, 49 N. 
2%. 

® Pierce v. Burroughs, 58 N. H. 302. 

7 Forbes v. Jason, 6 Ill. App. 395. 
This is the English doctrine for three 
hundred years. It will be found his- 
torically considered in 5 El. & BI. 
367-380. A still more interesting case 
is that of 31 Ch. Div. 282. 

8 Scott v. Berkshire Co. Savings 
Bank, 140 Mass. 157. 
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Death of the Donor. — After the subject of the gift is prop- 
erly delivered and accepted the gift becomes executed in the 
donee, but is still * defeasible by reclamation, the contingency of 
- survivorship or deliverance from peril.’’? The gift is, there- 
fore, not complete until the death of the donor and it may be 
resumed by him at any time, and if the donee refuses to deliver 
it up upon request the donor may recover it by a suit at law.’ 
The gift, therefore, becomes complete only upon the death of 
donor, which must result within a reasonable time after delivery.® 

Gift subject to Claims of Donor’s Creditors. — The donee takes 
the gift subject to the claims of the creditors of the donor in the 
same manner as legatees take legacies under the will of the testa- 
tor. If, therefore, there be a deficiency of assets at the time of 
the making of the gift the subject of the gift may be taken by 
the creditors of the donor or the assignees of the insolvent 
estate. The gift, however, is not void as to subsequent creditors 
unless made under actual or anticipated insolvency, or with a 
fraudulent purpose as to future creditors.’ And the creditors, in 
order to obtain the gift, must not allow the donee to retain pos- 
session of it for any considerable length of time, otherwise they 
cannot recover it. They should bring suit immediately.® 

But the personal representatives of the donor have no rights 
paramount to those of the donee;’ and it is subject to donor’s 


1 Nicholas v. Adams, 2 Whart. 17. Bloomer, 2 Bradf. 339; House ». 


2 Bunn v. Markham, 7 Taunt. 224; 
Parker v. Marston, 27 Me. 196; Mer- 
chant v. Merchant, 2 Bradf. 432; 2 
Kent Com. 445 et seq. 

3 Parish v. Stone, 14 Pick. 198; 
Dole v. Lincoln, 31 Me. 422; Grover 
v. Grover, 24 Pick 261; Raymond v. 
Sellick, 10 Conn. 480; Grattan v. Ap- 
pleton, 3 Story, 755; Bloomer v. 
v. Bloomer, 2 Bradf. 339; Tate v. 
Hilbert, 2 Ves. Jun. 110; Tate v. Hil- 
bert, 4 Bro. C. C. 286; Jones v. Selby 
Prec. Ch. 269; Miller v. Miller, 3 P. 
Wms. 356. 

4 Lawson v. Lawson, 1 P. Wms. 404; 
Mitchell v. Pease, 7 Cush. 350; Chase 
v. Redding, 13 Gray, 418, Bloomer v. 


Grant, 4 Lans. 296; 2 Kent’s Com. 
448. 

5 Thomson v. Dougherty, 12 S. & R. 
448; Hansen v. Buckner, 4 Dana, 251; 
Hudnal v. Wilder, 4 McCord, 294; 
Sexton v. Wheaton, 8 Wheat. 229; 
Gannard v. Eslava, 20 Ala. 732; Clark 
v. Depew, 25 Pa. St. 509; Trimble v. 
Ratcliffe, 9 B. Mon. 511; Hawkins v. 
Moffit, 10 B. Mon. 81. 

6 Allen v. Knowlton, 47 Vt. 512. 

7 Bunn v. Markham, 7 Taunt. 231; 
Wells v. Tucker, 3 Binn. 366; Duffield 
v. Elwes, 1 Bligh (N.8.), 533; Brown 
v. Brown, 18 Conn. 414; Brinckerhoff 
v. Lawrence, 2 Sandf. Ch. 406; Mich- 
ener v. Dale, 23 Pa. St. 59. 
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debts only in the same manner as other voluntary conveyances 
and gifts would be.’ The donee, in case of a deficiency of assets, 
may be obliged to account for the gift or its value at the suit of 
the executor or administrator of the donor.’ 

The power of a married woman to make a donatio causa 
mortis rises no higher than that to bequeath by will; and the 
gift consequently will not be valid without her husband’s con- 
sent, which must be affirmatively shown in those States where 
she cannot make a will without his consent. A married woman 
may receive this specie of gift to her sole and separate use, and 
if it is given to her by a stranger it will be presumed to have 
been intended for her separate use.* A husband may make such 
gifts directly to his wife, even at common law, without the inter- 
vention of a third party.’ And so the wife may make such gifts 
to the husband either for his own benefit or in trust for others.® 

There is a peculiarity of these gifts which is illustrative of the 
manner in which they may be substituted for a testament, and at 
the same time avoid the effect of those statutes which give to the 
wife of the testator a certain portion of his personal estite not 
to be affected by any will which he may make. These statutes 
exist in nearly every State. In some she is given a certain por- 
tion and in others the whole of the personal estate. Now, if the 
husband wishes to avoid the effect of these statutes by depriving 
his wife of the portion of his personal estate that she would 
otherwise be entitled to and give the same to another, he can do 
it fully and effectually by a gift causa mortis and with less trouble 
and expense than attends a will, because here no probate or ad- 
ministration is necessary to vest the title of the donee, nor is any 
act on the part of the executor or administrator necessary to 
complete the gift.” 

And so the wife may make a gift causa mortis of all her per- 
sonal estate to a third person to the total exclusion of her hus- 


1 Marshall v. Berry, 13 Allen, 43-46. * Howard v. Menfree, 5 Pike, 668. 


2 Borneman v eSidlinger, 15 Me. 429; 5 Meach v. Meach, 24 Vt. 591; 
Michenerv. Dale, 23 Pa. St. 59; Drury Gardner v. Gardner, 22 Wend. 526. 
v. Smith, 1 P. Wms. 406; Mitchell v. 6 33 Vt. 417. 
Pease, 7 Cush. 350. 7 Whitney wv. Wheeler, 116 Mass. 


8 Jones v. Brown, 34 N. H. 439; 1 490. 
Ld. Cas. Eq. (4th Am. ed.) 1251. 
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band without his consent, and thus deprive him of that portion 
of her personal estate that he would otherwise be entitled to after 
her death. But in New Hampshire it is held the husband’s as- 
sent to such gift is necessary ? 

A donatio causa mortis may be made subject to a trust or con- 
dition, the terms and limitations of which are prescribed by the 
donor and may vary according to subsequent events. Thus, sach 
a gift may be good although coupled with the condition that the 
donee shall provide for the donor’s funeral.* Or it may be upon 
the condition that the donee shall receive nothing further from 
the donor’s estate, in which case the donee, upon claiming the 
distributive share, will be required to account for or surrender 
the donation. But a qualitied gift causa mortis cannot be sup- 
ported as such if it be intended not for the benefit of the donee 
but as a trust fund to be dispensed for benevolent uses at the en- 
tire and unlimited discretion of the donee.° 

A gift causa mortis in trust under the following circumstances 
was held valid: A. delivered to B. a sealed package containing 
a sum of money, savings bank books and a writing signed by 
him stating where he wished to be buried and directing that the 
balance, after paying all bills and expenses, should be divided 
among specified persons, at the same time telling B. of the contents 
and generally of the directions. It was held a valid gift causa 
mortis in trust for the parties named.® So, where a testator after 
making his will, delivered to one of the executors of the willa 
sum of money to be distributed among his servants for whom he 
said he had neglected to provide. The executor paid the sum as 


directed and it was held good.’ 
causa mortis in trust valid, it is 


1 Marshall v. Berry, 13 Allen, 43; 
Dole v. Lincoln, 13 Me. 422; Chase v. 
Redding, 13 Gray, 418; Nicholas v. 
Adams, 2 Whart. 17. 

2 Jones v. Brown, 34 N H. 439; 5 
Foster, 350. 

3 Hills v. Hills, 8 M. & W. 401; 
Clough ». Clough, 117 Mass. 83; 
Blount v. Burrow, 4 Bro. C. C. 72; 


But in order to constitute gifts 
necessary that the persons who 


Hambrooke v. Simmons, 4 Russ. 25; 
Borneman v, Sidlinger, 8 Shepley, 185; 
s.c.3 Shepley, 429; 1 Story Eq. Jur., 
sec. 607e. 

* Currie v. Steele, 2 Sandf. 542. 

5 Dole v. Lincoln, 31 Me. 422. 

6 Pierce v. Boston Savings Bank, 
129 Mass. 429; s.c. 37 Am. Rep. 871. 

' Barclay’s Estate, 11 Phila, 121. 
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are to take and also their respective proportions be clearly desig- 
nated! 

Gifts to charitable uses are highly favored by the law; but 
this familiar principle is not applicable to gifts causa mortis, or 
in fact any gifts made not in conformity with the statute of 
wills and with the statute of frauds. Such gifts made for the 
purpose of avoiding and contravening these statutes are not favored 
by the law, but are admitted with the greatest caution, and if 
there is any vagueness and uncertainty in their execution the 
courts will not uphold them.? 

Suit by Donee. — Inthose cases where checks, bills, or notes are 
transferred the rule is, that the donee can sue in his own name, 
whether the instrument is negotiable or not, and although the 
bill, note, or check is not indorsed. The circumstances under 
which the gift is made dispenses with the usual formalities at- 
tending the transfer of such instruments.’ Or the donee may, if 
he chooses, sue in the name of the executor or administrator of 
the donor without his consent;‘ or the executor or administra- 
tor may indorse it.® 

Equity Jurisdiction. —Courts of equity maintain a concur- 
rent jurisdiction in all cases of gifts causa mortis where there is 
no plain, complete, and adequate remedy at law.® 

Revocation. — A gift causa mortis is always revocable by the 
donor. This is an incidental right always attending these gifts 
and need not be expressly reserved. If the gift was irrevocable 
then it would not be a gift causa mortis. After the gift is re- 
voked the donor may then give it to another. It is in this re- 
vocable characteristic that this gift resembles a legacy.?_ The 


1 Sheedy v. 
472. 
2 Ward v. Turner, 2 Ves. Sen. 431; 


Roach, 124 Mass. v. Moseley, 4 Cush. 87; Smith v. Kitt- 
redge, 21 Vt. 238. 


4 Bates v. Kempton, 7 Gray, 382; 


Wells v. Tucker, 3 Binn. 366; Contant 
v. Schuyler, 1 Paige, 316; Raymond v. 
Sellick, 10 Conn. 480; Doie v. Lincoln, 
31 Me. 422. 

8 Westerlo v. De Witt, 36 N. Y. 340; 
Bates v. Kempton, 7 Gray, 382; Borne- 
man v. Sidlinger, 15 Me. 427; Sessions 


Chase v. Redding, 13 Gray, 418-420; 
Veal v. Veal, 27 Beav. 303-309. 

5 Brown v. Brown, 18 Conn. 410. 

6 Smith Eq., sec. 219. 

1 Parker v. Marston, 27 Me. 196; 
Jones v. Selby, Prec. Ch. 300; Bunn v. 
Markham, 7 Taunt. 224; Wigle v. 
Wigle, 6 Watts, 522. 


758 DONATIONES MORTIS CAUSA. 


gift is often revoked by implication. Thus, if the donee dies 
before the donor the gift is revoked. In this particular it again 
resembles a legacy, as where the legatee dies before the testator 
the legacy becomes lapsed.’ But it is thought that the prior 
death of a trustee ora third person charged with delivery to the 
donee would not invalidate the gift to the donee provided the 
latter survived the donor.” 

The gift is also impliedly revoked by the recovery of the 
donor from the danger or peril of death which threatened him 
at the time the gift was made, although such recovery was only 
temporary and he finally succumbed to the same disease.? Thus, 
where a person made a gift causa mortis while sick with consump- 
tion and in danger of an early demise, but so far recovered as 
to be about his ordinary business and lived for eight months after, 
it was held the gift was revoked.‘ It has, however, been said, that 
a transfer of this kind ought not to be disturbed, ‘* by the alter- 
native of hope and despair dependent on the doubtful spinning of 
the die, but only by the turn up of life.’’® 

The gift is also revoked by the donor subsequently donating 
the gift to another. But the gift is not revoked by the donor 
executing a subsequent will merely. And this is true, although 
the identical thing given by way of a donatio caus« mortis to 
one person is by the will given to another, because the will does 
not take effect till the death of the testator, at which time the 
gift causa mortis previously made becomes irrevocably vested in 
the donee.’ 

But if the will contains a legacy to the donee this will operate 
to revoke the previous gift to him. The presumption being that 


1 Michener v. Dale, 23 Pa. St. 59; 
Staniland v. Willott, 3 Mc. & G. 664; 
Wells v. Tucker, 3 Binn. 370; Mer- 
chant v. Merchant, 2 Bradf. 432; Parker 
v. Marston, 27 Me. 196. 

22 Schoul. Pers. Prop. 177. But 
see Borneman v. Sidlinger, 15 Me. 429. 
3’ Weston v. Hight, 5 Shepley, 287. 

* Weston v. Hight, 17 Me. 287; s. ¢. 
5 Shepley, supra. 


redge, 46 N. H. 57; Irish v. Nutting, 
47 Barb. 370. 

6 Parker v. Marston, 27 Me. 196. 

7 Jones v. Selby, Prec. Ch. 800-804; 
Hambrooke v. Simmons, 4 Russ. 25; 
Merchant v. Merchant, 2 Bradf. 432- 
483; Michener v. Dale, 11 Harris, 59; 
Nicholas v. Adams, 2 Whart. 17; 1 
White & Tudor Eq. Cas. 607. The case 
of Adams v. Nicholas, 1 Miles, 90, to 


5 Nicholas v. Adams, 2 Whart. 17, 
per Gibson, C.J. See Craig v. Kitt- 


the contrary is not law. It is overruled 
in Nicholas v. Adams, supra. 
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it was given in substitution for the gift. But if the donee can 
show that it was the intention of the donor to give both, then the 
courts will carry out such intention by decreeing that the donec 
be entitled to both the gift and the legacy.' Sometimes the 
donee will be compelled to elect to take either the gift or the 
legacy, but not both. Thus, if the donor makes a will bequeath- 
ing the specific thing already given to the donee to another per- 
son and by the same will gives another legacy to the donee, he 
will be compelled to choose either the gift or the legacy, but he 
cannot have both.? Where the donor delivers the personal prop- 
erty to the donee together with some writing in relation to the 
same and he subsequently revokes the gift, the writing is also 
revoked.’ 

As a general rule, it is said that any act which will operate to 
revoke a will (such as the subsequent birth of a child), will 
have the same effect upon a gift causa mortis.* If, after the 
donor has made a delivery, he wishes to revoke the gift and de- 
mands of the donee a re-delivery of the property, the gift is 
thereby revoked although the donee refuses to deliver the prop- 
erty. The declaration by the donor of his intention to repossess 
himself of the property will be sufficient and his power of revo- 
cation cannot be defeated by the custodian’s unwillingness to re- 
turn it.6 And upon a recovery of the property by a revocation 
of the gift, the same may be again disposed of in like manner as 
before, or he may make any other disposition of the same which 
he sees fit.® 

Evidence. —In England it is held that no other or different 
proof is required to establish a gift of this description than one 
inter vivos.’ And it is there held that these gifts may be estab- 
lished upon the oral testimony of a single unimpeached witness 
as to slight words and acts amounting to delivery; where the in- 
tent of the donor is proved under his hand, the courts in that 


1 Jones v. Selby, Prec. Ch. 300. 5 Merchant v. Merchant, 2 Bradf. 
2 Johnson v. Smith, 1 Ves. Sen. 314. 432. 
8 Wigle v. Wigle, 6 Watts, 522; ® Parker v. Marston, 27 Me. 196. 
Same v. Same, 5 Id. 486. 7 See Bedell v. Carll, 33 N. Y. 581- 
4 Bloomer v. Bloomer, 2 Bradf. 339: 585. 
Parker v. Marston, 27 Me. 196, 
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country have presumed a delivery from slight circumstances,! 
But in this country, in order to establish such a gift, the law re- 
quires clear and unmistakable proof not only of an intention to 
give but of an actual gift perfected by as complete a delivery as 
the nature of the property will admit of. It not only requires 
the delivery to be actual and complete, such as deprives the donor 
of all further control and dominion over it, but it requires the 
donee to take and retain possession till the death of the donor. 
Although the delivery may have been at one time complete, yet 
this will not be sufficient unless the possession be constantly 
maintained by the donee. If the donor has again possession the 
gift becomes nugatory. ‘* Public policy requires these rules to 
be enforced with great stringency. It is far better that occasion- 
ally a gift of this kind fail than that the rules of law be so re- 
laxed as to encourage fraud and perjury.”’? 

The law watches the transfer of these gifts jealously and they 
are subjected to the closest scrutiny. It is unwilling that they 
should take the place of will: and make those instruments un- 
necessary; because while they «. much less troublesome, they 
are open to the objections of uncertainty which the law seeks to 
avoid in reference to wills by its precautions and provisions as to 
their execution.’ On account of the peculiar character of these 
gifts, the manner and circumstances under which they are usually 
made and the vast opportunities for fraud and perjury on the 
part of the donee they have been always regarded with the great- 
est suspicion and nothing but the clearest, strongest, and most 
unequivocal evidence will be sufficient to support them. The 
donee must show not only that the subject-matter was delivered, 
but that the transfer was made with the intent to pass the right of 
property; and ambiguous expressions will be interpreted against 
him and in favor of the donor or his personal representatives.‘ 

The burden of proving the gift is on the donee and in order to 
sustain the gift he must show a proper delivery.’ If there is, 


1 See Brinckerhoff v. Lawrence, 2. Gymer, 1 Ad. & El. 162; Cosnolian ». 


Sandf. Ch. 401-406. Grice, 15 Moore P. C, 215; Hebb», 
2 Hatch v. Atkinson, 56 Me. 324 Hebb, 5 Gill, 506; Bondreau v. Bon- 
3 See 1 Pars. Cont. 237. dreau, 45 Ill. 480. 


* Smith Eq., sec. 223; Hayslep v. 5 Conklin v. Conklin, 20 Hun, 278. 
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therefore, no one to prove the gift but the donee himself it will 
not be allowed to take effect.'. Nor is possession by the donee 
sufficient evidence of delivery where the donee has opportunities 
for wrongful acquisition.? 

The gift, like wills, may be annulled on the ground of mental 
incapacity.’ And also on the ground of fraud, force, duress, or 
palpable error.‘ 

A gift made by the donor in his last sickness to the person in 
attendance upon him will be viewed with suspicion and will not 
be sustained without full and conclusive evidence.® 

The delivery cannot be proved by subsequent declarations of 
the deceased donor made shortly before his death to a person not 
connected with the gift. Declarations of the donor in relation to 
the gift tending to show a continuous and apparently fixed state 
of mind and purpose inconsistent with the gift and existing pre- 
viously thereto are admissible in evidence to contradict the testi- 
mony of the donee.’ And on the other hand, evidence of the 
affection and regard of a decedent for his nephew and of decla- 
rations that he intended to give him a considerable sum before 
his death is admissible as corroborative evidence of a gift to him 
in his last illness.® 

In an action to recover money claimed by the plaintiff to have 
been given him by his deceased wife in her lifetime, the testimony 
of witnesses that the wife said in substance during her last sick- 
ness that she had given her personal property to her husband, 
also expressions in a letter of the wife to her husband that he 
could have the money after a date named, and asking what he 
would have done with it, were held admissible as tending to show 
the gift.? But no particular form of words is necessary to give 


1 Bloomer v. Bloomer, 2 Bradf. 319; 5 Smith v. Downey, 3 Ired. Ch. 
Westerlo v. De Witt, 35 Barb. 215; 130. 
Rockwood v. Wiggin, 16 Gray, 402; § Rockwood v. Wiggin, 16 Gray, 
Conklin v. Conklin, 20 Hun, 278, 402. 


supra. 7 Whitney v. Wheeler, 116 Mass. 
2 Bloomer v. Bloomer, 2 Bradf. 319. 490. 
3 Van Dusen v. Rowley, 8 N. Y. 358. ® Rhodes v. Childs, 64 Pa. St. 18. 


4 Samuel v. Marshall, 8 Leigh, 567; ®° Dean v. Dean, 43 Vt. 337. 
Todd v. Grace, 33 Md. 188. 
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effect to these gifts if the evidence of that which was said and 
done establishes the requisition for its validity." 

Conclusion. — These gifts have been so often and so fully rec- 
ognized in numerous decisions that their validity cannot now 
be questioned. Unless, therefore, there is some statute or 
express decision to the contrary in any of the United States 
they constitute a part of the law of that State. In Pennsyl- 
vania they are held to be void under the statute of wills of that 
State.? 

The mode of distribution of the personal effects of persons in 
periculo mortis by donatio causa mortis is now resorted to not 
only by persons of small means, who are either ignorant of the 
use and purpose of wills, or who wish to avoid the expense and 
trouble attending the execution of the same, but also by persons 
in better circumstances as a convenient mode of disposing of par- 
ticular favorite effects. 

It has, too, many advantages over a will. It is itself a substi- 
tute for a will. It avoids and evades the necessity of such an 
instrument. It does not fall within an administration and re- 
quires no act on the part of the executor or administrator of the 
donor to constitute a title in the donee. It has other advantages. 
It is not open to publicity which the donor may wish to avoid. 
It is inexpensive. It is convenient and often of great advantage 
to the donor, who may be taken suddenly ill and not have time 
to execute a formal will. 

But while they have many advantages over a will they are, 
nevertheless, open to many objections. They are not favored in 
law. They are said to be a fruitful source of litigation, often 
bitter, protracted, and expensive. They lack all those formali- 
ties and safeguards which the law throws around wills and create 
a strong temptation to the commission of fraud and perjury. If 
the law limited such gifts to articles of small value and required 
the gift (like wills) to be executed in the presence of disinter- 
ested witnesses, they would be less objectionable. But if large 


1 Kenistons v. Sceva, 54 N. H. 2 Headly v. Kirby, 18 Pa. St. 326; s. 
24. c. 6 Harris, 326. 
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estates, amounting to thousands of dollars, may be thus disposed 
of and the title of the donee supported mainly by his own testi- 
mony and that of near relatives, the public feeling of security 
may well be startled.! 
Tuomas Frazer Reppy. 
BosTON. 


1 See Hatch v. Atkinson, 56 Me. 324. 
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INTERFERENCE WITH SOCIAL RELATIONS. 


Ina previous article ! I have attempted to show that the boycott 
in its legal significance, falls within the general definition appli- 
cable to all cases of loss of service-—interference with a social 
relation, whereby there occurs a pecuniary loss capable of proof; 
and that the law relating to all such interferences, in their 
civil aspect, is organically connected. I there showed that 
the different relations fall into four groups, the divisions resting 
partly upon policy, partly upon historical grounds, — A, those 
who hold toward the plaintiff a voluntary relation other than 
that of servant; B, servants (including all who render indus- 
trial services to the plaintiff,on his premises) at will; C, serv- 
ants under contract; D, contractors other than servants. I 
stated that the law as to interferences with these relations might 
be summarized as follows: — 


A. B. Cc. dD. 
(a) All persuasion not fraud- Not Not 
ulent or slanderous. Actionable.) Actionable. Actionable./Actionable. 
(b) Fraud, slander. Actionable.|Actionable.|Actionable.| Actionable. 
(ec) Violence, nuisance. 
(probably). 


At that time I treated only of the features of the law relat- 
ing to group A. I take up now the relations classified for 
brevity as B, C,and D. It will appear that their principles are 
intimately related to those of the preceding group, and that the 
same distinctions as to forcible, fraudulent, and slanderous inter- 
ference exist for them also. But the law has passed through 
seas of uncertainty and contradiction, and even yet its bearings 
are not thoroughly comprehended. It will be necessary, there- 


1 21 Am. L. Rev., p. 509, 
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fore, to trace briefly the development of the actions which have 
been granted for interferences with these relations. 

The action for the loss of services already existed in the time 
of Bracton, writing in the reign of Henry III. (1216-72). It 
was classed as an actio indirecta, and it applied to all who served 
the plaintiff? — famulorumet servorum et huiusmodi.”’ to 
be observed (a) that the action lay only where violence was 
used — ** verheraverit, vulneraverit, et maletractaverit contra 
pacem,’’ (6) that the action was for the loss of service and was 
distinct from that given to the injured person himself, and (c) that 
it was not a question of contract, but simply of an existing state 
of service and of the loss of the services for a longer or a shorter 
time. In the treatise (1277) of Britton? the same features of the 
law are repeated. So also in the Register Brevium the elements 
of the action are the same. ‘* Trespass’’ is the title, and the 
writ reads ‘* in homines et servientes * * * insultum fecit et 
ipsos verberavit, etc., per quod, etc., amisit.’’* Sometimes the 
writ reads ‘* wn tiel servientem meum in servilio meo existentem.”’* 
In all the cases in the Year Books (ending about 1537) there is 
no instance, it may safely be said, which varies these character- 
istics of the action for loss of service. The civil position of 
menials developed and altered, but the action always applied to 
every one rendering personal services—in the stricter 
sense ®— whether at will or under an obligation, and was always 
limited to acts of violence. For the first, we have the evidence 
not only of the language of the writ and of the utter absence 
from the early books of any idea but that of an existing service, 
but also of many reported cases.* For the second, we have the 
fact that no writ existed except for violence, and that the inge- 
nuity of learned judges, commentators, and abridgment writers 
has not been able to cite a single case in the Year Books in which 


1 Bracton, 115. between a bailiff (Fitzh. N. B. 94 G, 
2 1 Nichols’ Britton, 131. note a) and a friar in an abbey (37 H. 
3102; cf. also 108, **de nativo ab- 6,7), or a‘‘ fermour”’ (Bellewe, Tres- 
ducto et hominibus et servientibus ver- pass, 13). 
beratis." 11H. 4,1; Newton in 21 H. 6, 8; 
422 H. 6, 30. 21 H. 6,9, note; 21 H. 6,31; Newton 
® The line was drawn, for instance, in 22 II. 6, 30; 22 H. 6, 43. 
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a recovery has been allowed for any other kind of interference.! 
Moreover, one corroborative decision exists.2 The extent of 
the remedy is further implied by the existence of certain provis- 
ions in the Statute of Laborers, enacted in 1350,° of which the 
object was to provide for a deficiency in the common law. A 
penalty was therein imposed on any laborer who departed from 
his employer before the end of the term of service to which he 
had bound himself, and a remedy was given the employer against 
any person who received and retained the servant. In the 
proceedings against the third party it became common to allege 
that the defendant procured the servant to depart and was now 
retaining him. The features of this action, as distinct from the 
common law action, were (a) the, plaintiff's retainer (or con- 
tract with the servant), and (0) the defendant’s receiving and 
employing, usually called harboring, or his procuring to depart, 
now known as enticement. Thus, under the statute, enticement 
became unlawful, but its unlawfulness was restricted to cases 
where the servant was bound by an express agreement to serve 
for a term. Moreover, the provisions applied only to ‘* messor, 
falcator aut alius operarius vel serviens.’? Now this statute did 
not modify or abrogate a part of the common law, as did, for 
instance, De Donis or Quia Emptores. It simply gave a remedy 
where none existed. This remedy was therefore the creature of 
the statute and ceased when the statute was repealed in 1863. 
Throughout the Year Books we find the plaintiff declaring on 
the statute in all actions for harboring or for procurement. 
Thus the law stood at the beginning of the sixteenth century. 
But the title of both actions, common law and statutory, was 
trespass, and it was not surprising that first the lawyers® and 
then the judges confused the two. From 1591 to 1774 we find 
at least seven cases * in which a remedy, under the name of an 


1 Brooke, A. sur C.38, Laborers, charge ‘‘procura’’ (enticed), was 

21; Fitzh. N. B. 167 B; 2 Rolle’s Abr. forced to amend and to add “ prist”’ 

556, pl. 11; and Viner, Master and S. (seized). 

(N) 8, (O) 1 note, make contrary state- 3 23 E. 3. 

ments, but the authorities cited by 4 Thirning, C. J., in 11 H. 4, 23. 

them do not bear them out. $11 H. 4,1; 11 H. 4, 23; 21 H.6, 
2 11H. 4, 23, in which the plaintiff, 31; 22H. 6, 43. 

whose complaint contained only the 6 Adams v. Bafeald, 1 Leon. 246 
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action on the case, was declared to exist for the enticement of a 
servant under contract. But in only three cases are any author- 
ities cited (none of them able to stand investigation ),’ the one 
most responsible for the decisions being Brooke,? whose own au- 
thority contradicts his statement. On a basis fraught with such 
misconceptions was the doctrine established, and thenceforth it 
was accepted without question.* The distinction of the stat- 
ute, that no action was given where the service was at will, 
was preserved.* Even the action for violent interference did not 
escape alteration. It was originally an action of trespass, as 
the Register® and the Year Books on that subject testify ; but as 
the action on the case, which in form it exactly resembled in the 
necessity of alleging a loss * (per quod, etc.), grew more popular 
and more expansive, it swept this into its train; and though as 
late as 1705 we find Lord Holt calling it an action of trespass? it 
was in 1651 solemnly decided by Roll, C. J., to be an action on the 
case. As before, it was in this class of cases immaterial that 
the service was at will only.? As to the other statutory cause of 
action, harboring, the error of overlooking its statutory nature 
and assuming a common law origin became also, though not so 
firmly,” settled in the law ; though even Brooke, with all his sins, 
did not maltreat the law to this extent." The earliest case went on 
no authority whatever,” and was evidently pleaded upon the 


(1591), Valley v. Richmond, Noy, 
105; Hambleton v. Veere, 2 Saund. 
169; Q. v. Daniel, 6 Mod. 182; Reave- 
ley v. Mainwaring, 3 Burr. 1306; Bird 
v. Randall, 3 Burr. 1845; Hart v. Ald- 
ridge, Lofft, 493 (1774). 

1 For instance, the word take, in 
Fitzherbert, is wrongly understood as 
meaning entice, whereas it was a trans- 
lation of the word prist, which inva- 
riably meant forcibly seized (cepit or 
rapuit et abduxit in the writ); pro- 
curer was the word for entice. 

2 Laborers, 21. 

3 Hartley v. Cummings, 5 C. B. 247; 
Nox v. Muncey, 6 C. B. (N. 8.) 375. 

* Keane ». Boycott, 2 H. Bl. 511; 
Cichol ». Martyn, 2 Esp. 732. 


5 102. 

6 20H. 7, 5; Reg. 102. 

7 6 Mod. 182; and even Lord Mans- 
field in 1762 (3 Burr. 1306). 

8 Style, 398. Cf. Chamberlain 
Hazlewood, 5 M. & W. 515. The re- 
sponsibility for the error, therefore, 
does not lie wholly upon Buller, J., as 
Chambre, J.,charged in Woodward v. 
Walton, 2.N. R. 477. 

£ Garrett v. Taylor, 2 Roll, 162. 

#0 Adams v. Bafeald, 1 Leon. 240 
(1591). 

11 Laborers, 21. 

12 Fawcett v. Beavres, 3 Keb. 59; 2 
Lev. 63 (1684). 
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model of the statute; but the ensuing cases were numerous 
enough to establish the doctrine." 

These principles came to be regarded as applying equally to 
the relation of parent and child. In the earlier law the sole 
action that existed for an injury to a child was de raptu heredis 
or custodie, aud rested on the specific ground that the father or 
the guardian lost the value of the heir’s marriage.? It was thus 
confined to the case of an eldest child. But whether because 
the word jis (son) alone was sometimes used in the complaint, 
the right to the mariéagium being implied,’ or because (since 
the writ was granted to guardians in socage,* where no incident 
of marriage existed) the judges became accustomed to allow re- 
coveries where the loss of services was the only possible founda- 
tion for the ad damnum clause, — for whatever reason, it resulted 
that in 1389 an action was given for the abduction of a child, 
without any allegation that he was the heir, upon the ground that 
** though he is so young, yet he can fair ease et avantage, such as 
guarding the house, or some such thing;*’ ®and though as late a- 
1587 it was said® that ‘trespass for the battery of the sou 
lieth not for the father, but for the son only,’’ it was finally ad- 
judged by Roll, C. J., in 1651,’ that a battery upon a child, 
though it was ‘* a pretty case and fit to be argued,”’ was action- 
able, expressly on the principle of loss of service. The action 
for seduction has undergone a peculiar development of its own, 
which need not be here examined, but it was originally and for 
some time nothing but a form of the action for a trespass upon 
a servant or a daughter; and it partook of the nature of that 
action in that only a service de facto was ever required to be 
shown.’ The doctrine of loss of service being thus established as 
applying to children in the case of a trespass upon them,’ it was a 


1 Blake ». Lanyon, 6 T. R. 221; * Gray v. Jefferies, Cro. El. 55; 


Gye v. Felton, 4 Taunt. 876; Sykes v. 
Dixon, 9 Ad. & El. 693; Pilkington v. 
Scott, 15 M. & W. 657. 

2 Reg. 163; Fitzh. N. B.90 H. 

312 H. 4, 16. 

4 Reg. 98, 99, 163; 2 Inst. 489;*+Bel- 
lewe, Baron et. Feme, Garde. 

5 Bellewe, Laborers, 4. 


see Hunt v. Wotton, Raym. 259 (1680). 

7 Norton v. Jason, Style, 398. 

§ Style 398; Chamberlain v. Hazle- 
wood, 5M. & W. 515; Eager v. Grim- 
wood, 1 Ex. 61. 

® Jones v. Brown, Peake, 233; Hall 
v. Hollander, 4 B. & C. 660; Martinez 
v. Gerber, 3 M. & G. 88. 
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matter of course to allow also, upon the same principle, the action 
for enticement ;' for although it is stated that the writ for the 
ravishment of a ward covered the case of a procurement,’ the 
statement rests on slender authority, and we find that as late as 
1587* ravishment lay for the eldest son only, and did not in- 
clude a procurement. It is to be observed that in the parent’s 
action for enticement proof of actual service is sufficient, for 
the obligation to render services to the parent is regarded as 
equivalent to the contract necessary in other cases.‘ 

The action for a trespass upon a wife was similarly, yet sep- 
arately, developed from the action de trespass facta femine® 
brought by the husband and wife jointly ; and it seems that even 
in .1505® this vicarious action was the only one’ that cou!d be 
brought by the husband for the battery of the wife. Under the 
influence of the loss of service doctrine, it was established in 1619 
that the husband should have an action of his own for the loss 
hy violence of his wife’s consortium.® The action for loss by 
enticement followed in due time,’ but by a stroke of judicial legis- 
lation pure and simple,” without the semblance of a precedent,— 


1 Evans v. Walton, L. R. 2 C. P. 
O15. 

2 2 Inst. 440. 

3 Gray v. Jefferies, Cro. El. 55. 

4 Sofaras Evans v. Walton, supra, 
suggests that the enticement of one not 
under express contract is actionable 
inthe case of others than children, it 
stands alone, and not only goes beyond 
the question before it for decision, but 
directly contradicts Lumley v. Gye, 
infra. In this, moreover, it is unsup- 
ported by any of the decisions cited 
by the court. It may be remarked 
that Willes, J., shows the misap- 
prehension, as to ‘‘cepit et abduxit,”’ 
already mentioned; and that the court 
treated the case as if it were an action 
for seduction (which the evidence 
showed), in which actuai service is of 
course sufficient, rather than as an 
action for enticement (as the declara- 
tion read). 

5 Reg. 105. 


* 46 E. 3, 8; 20 H. 7,5; see 9 E. 
4, 51. 

* There was another writ, ‘‘de 
uxore abducta cum bonis viri sui”? (Reg. 
97; F. N.B. 89, 0); but it was founded 
on a statute (13 E. 1, ch. 13); more- 
over, the words in the writ ‘‘et ea 
adhuc ei detinet’? seem to show that 
the bona et catalla were the essential 
items of the plaintiff’s claim, and that 
the loss of the wife (‘‘eam’’) was an 
incidental allegation. This writ was 
little used, and the cases occurring in 
1619 show plainly that the action per 
quod consortium was not derived from 
it, but from the writ mentioned above. 

8 Guy v. Livesey, Cro. Jac. 501; 
Hyde v. Scyssor, Jd. 538. 

® Winsmore v. Greenbank, Willes, 
577 (1745). 

10 Willes, C. J.: ‘‘The first general 
objection is that there is no precedent 
for any such action as this. * * * 
But this general rule is not applicable to 
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clearly due, however, to the idea that the wider doctrine might 
well be made to include injuries to this relation also. 

So far had the law developed — whether legitimately or not ~ 
by the first half of this century. In 1853 a new principle ap- 
peared in the doctrine of enticement. The express statutory 
restrictions having been lost sight of, the term servant had grad- 
ually been employed in a larger sense. The case of Lumley »v. 
Gye! now decided that the broad principle of contract was? or 
might well be* the basis of the doctrine, —that interference by 
way of persuasion with any contractual relation was actionable.‘ 
No case before had ventured to lay down so wide a principle. 
Bowen v. Hall® recently affirmed it with approval. Stated most 
explicitly by Erle, J.,° it emphasizes the interference of the de- 
fendant with a relation. ‘* The right of action in the master 
arises from the wrongfal act of the defendant in procuring that 
the third party should break his contract, by putting an end to 
the relation of employer and employed.’’ ‘+ The procurement 
of the violation of a right is a cause of action in all instances 
where the violation is an actionable wrong.’’ The last phrase 
serves to suggest why enticement should be actionable in regard 
to a contractual relation, but not in regard to a voluntary rela- 
tion. In the former the breach of contract in which the persuasion 
results is an actionable wrong against the plaintiff, and it is 
eminently fitting that, in a relation the severance of which by 
the other party is unlawful, the plaintiff should receive from the 
law a stricter protection against the interference of a third party 
than he receives in his voluntary relations. The lines which have 
been drawn in the gradual development of the law coincide 
with the distinctions which expediency and a deliberate legislative 
intent might well have suggested to us.’ 


the present case; it would be if there 56 Q. B. D. 333. 


nad been no special action on the case 62E. &B. at 231. 

before.” 1 For a discussion of the principle 
1ZE. & B. 216. of Lumley v. Gye from the point of 
2 Erle, J.; Wightman, J. view of jurisprudence, cf. Prof. 
3 Crompton, J. Langdell in 1 Harvard Law Review, 


4 Coleridge, J., was the firstto point 57; Austin’s Jurisp., 4th ed., I., 402, 
out the true state of the earlier law note; Pollock on Torts, 450. Very 
on this subject. interesting questions of classification 
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I have now spoken of interference by violence in relation to 
class B, and of interference by persuasion as to classes B, C, 
and D. In the latter instances we have found that an action lies 
in C and in D, but notin B; and taking this result in connection 
with the conclusions before reached as to A, we may state in 
general, that persuasion, other than fraudulent or slanderous, is 
not actionable in the case of voluntary relations, while an action 
does lie in the case of contractual relations ; including the analo- 
gous ones of wife and child. As to persuasion by means of 
fraud or slander (), we may conclude that since it is actionable 
in regard to the different voluntary relations mentioned in 
A,' it would certainly be so in the case of those rendering serv- 
ice at will (class B), though only one decision appears to have 
been given upon the point.? Nor do any cases appear on this 
point in connection with classes C and D, but it follows asa 
matter of course that if ordinary persuasion is actionable the de- 
fendant’s use of falsities will only strengthen the plaintiff’s case. 
As to violence (c¢) upona servant at will (B), we have found it to 
be actionable, just as it was in the voluntary relations previously 
spoken of; and here it will follow as a matter of course that 
the plaintiff will be in no less favorable a position when the 
servant happens to be under a contract (C).2 It remains only 
to speak of the case of violent interference with a contractor 
other than a servant (D), but as this involves a brief dis- 
cussion, I will first allude to the American cases bearing on the 
points already referred to. 

These, as may be supposed, exhibit some variance. But in 
the main they have followed the later English cases and have 
reached similar results,— (a) that enticement,‘ or harboring * of 


and of policy are raised, but it would’ d. 601; Wharton v. Jassey, 46 Ga. 
be impossible to discuss them within 579; Jones v. Mills, 2 Dev. 540; Reade, 


the limits of this article. J., dissenting, in Haskins v. Royster, 
1 Cf. the former article. 70 N. C. 601. Contra, Peters v. Lord» 
? Gunter v. Astor, 4 Moore, 12. 18 Conn. 337, semble; Haskins v. Roys- 
5 Hodsall v, Stallebrass, 11 A. & ter, supra, semble; Walker v. Cronin, 
E. 301. 107 Mass. 555. 
4 Campbell v. Cooper, 34 N. H. 49; 5 Dubois v. Allen, Anthon. 128; 


Bixby v. Dunlop, 56 N. H. 456; Glass, Doud v. Davis, 4 Dev. 61; Peters v. 
Mfg. Co. v. Binney, 4 Pick. 425; Jeterv. Lord, 18 Conn. 337. 
Blocker, 43 Ga. 331; Salter v. Howard, 
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a servant is actionable only where a contract exists ; and that, in 
case, of a child, enticement,’ or harboring? is actionable, the duty 
to serve taking the place of a contract ; the same statement ap- 
plies to the case of a wife,3 and it has several times been held 
that the doctrine will apply equally well to a wife’s action for 
the loss of her husband’s consortium; * furthermore the wider 
principle (D) has often been declared, that interference by per- 
suasion with any contractual relation is actionable ;*— (b), that 
an action lies for fraudulently persuading to break a contract ; ®*— 
and (c) that an action lies for a trespass upon a servant de 
facto* or under contract,’ or upon a child.? Let us now take 
up the case of violent interference with an ordinary contractor. 

Directly in point are only two cases, Taylor v. Neri’ and Bur- 
gess v. Carpenter,’ in which an action was refused for the 
loss of the performance of a contract, due to the maltreat- 
ment of the contractor (in the one case a singer, in the other a 
farm-hand) by the defendant, the ground of the decisions being 
that the common law action for violence applied only to menials. 
But the same conclusion has been reached, though not by direct 
adjudication, from another point of view and on other grounds 
than those of authority merely. In Simpson v. Burrell ” an ac- 
tion was brought by underwriters for a share in the sum paid in 
to cover damage done to a ship insured with the underwriters, 
for which damage the defendant’s ship was responsible. The ac 


1 Stuart v. Simpson, 1 Wend. 376; 
Caughey v. Smith, 47 N. Y. 244; Lut- 


® Rice v. Manley, 66 N. Y. 82; Ash- 
ley v. Dixon, 48 N. Y. 481. 


terfield v. Ashley, 6 Cush. 249. 

2 Caughey v. Smith, supra; But- 
terfield v. Ashley, supra; Stowe 
Heywood, 7 Allen, 119; Evercit v. 
Sherfey, 1 Iowa, 356; Sarg-nt v. 
Mathewson, 38 N. H. 54. 

8 Barnes v. Allen, 1 Keyes, 390. 

* 33 Alb. L. J. 235; 27 Fed. Rep. 13. 

5 Reade, J., in Haskins v. Royster, 
supra; Walker v. Cronin, supra, sem- 
ble; Kimball v. Harman, 34 Md. 407, 
semble; Hewitt v. Ontario, 44 U. C. Q. 
B. 287; Heywood v. Tillson, supra. 
Contra, Ashley v. Dixon, 48 N. Y. 431; 
Peters, J., in Heywood Tillson. 


7 Campbell v. Cooper, supra; Wal- 
ker v. Cronin, supra. 

8 Fowler v. Hollenbeck, 9 Barb. 309. 

9 Magee v. Holland, 27 N. J. 86; 
Sawyer v. Sauer, 10 Kan. 519; and 
cases on seduction passim. In speak- 
ing of the American cases I have at- 
tempted, not to make a compilation, 
but to show by citing the principal 
cases that their results are substan- 
tially the same as those of the English 
cases. 

10 1 Esp. 385. 

u25S.C. 7. 

12 3 App. Cas. at 289. 


INTERFERENCE WITH SOUIAL RELATIONS. 773 


tion was refused on the ground that it depended upon this novel 
and undesirable principle: ‘* that, where damage is done by a 
wrong-doer to a chattel, not only the owner of that chattel, but 
all those who by contract with the owner have bound themselves 
to obligations which are rendered more onerous, or have secured 
to themselves advantages which are rendered less beneficial by 
the damage done to the chattel, have a right of action against 
the wrong-doer.’’ It was then said that ‘if this he true as to 
injuries to chattels, it would seem to be equally so as to injuries 
to the person. * * * An actoror singer bound for a term toa 
manager of a theater is disabled by the wrongful act of a third per- 
son to the serious loss of the manager ; can the manager recover 
damages for that loss from the wrong-doer?’’ This decision was 
approved and followed in an action by an insurance company 
against one who had fired a house insured by them, and the lan- 
guage just quoted was expressly referred to.’ A similar decis- 
ion in relation to life insurance was given in Insurance Co. v. 
Brame.? In Dale v. Grant® an action was asked for a trespass 
upon the machinery of a third party by means of which he was 
rendered unable to fulfill his contracts with the plaintiff ; but the 
court refused it upon the same reason and with almost the same 
illustrations as those of Lord Penzance in Simpson v. Burrell ; 
the principle denied being that an action lay for ‘‘ an injury to a 
promisor which lessens his capacity to fulfill his contracts, to the 
loss of his promisees.’’ The last two decisions cite Anthony v. 
Slaid,* in which an action was refused against one who had so 
beaten a pauper that the plaintiff's contract to care for the pauper 
became less profitable. These cases, excepting one to be men- 
tioned, appear to be all that have referred to the point.® 

Now the ostensible reason, apart from authority, given for this 
conclusion is that the damage is too remote and indirect, not 


1 Midland Co. v. Smith,6 Q. B.-D.at Dushane v. Benedict, in which the de- 


565. fendants were allowed, in an action 
295 U.S. at 758. for the price of rags sold, to recoup 
3 34.N. J. 142. damages, including the loss of the 
#11 Metc. 290. services of workmen, caused by infec- 


5 See an interesting case, which tion communicated to the workmen 
might well be classed here,in 7 Sup. from the rags. 
Ct. Rep. 96 (21 Am. L. Rev. 454), . 
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proximate. But if we take these phrases in connection with the 
existence of an action for persuading one not to do that which he 
has contracted to do, and in connection with the action for beat- 
ing or intimidating servants or customers, we shall see that it 
only veils the true distinction to say that in the present case the 
harm is indirect and not proximate; for in the former cases the 
loss to the promisee or the master was equally an indirect result, 
and in the present case the loss that results is equally proximate 
and immediate in point of causation. It would be more nearly 
correct to say that in the former cases the loss to the plaintiff is 
with reference to the defendant’s intention a proximate result, 
while in the present case it isnot. The word * intention ’’ needs 
a brief explanation. Intent, or voluntary action, is the basis of 
responsibility in torts, — not intent todo an act as wrongful, but 
a simple intent to do ‘* the very act or consequence complained 
of.’’! It is true that the defendant will be held responsible if 
he has intentionally done only that which, judged by the stand- 
ard of reasonable men, he ought to have foreseen (though he did 
not in fact foresee) would be followed by harm; that is, he is 
made responsible when he did not will the actual harm, but only 
an act preceding and causing the harm. But this does not alter 
the significance of the principle for us. It remains true that he 
is made responsible where, and only where, he has willed an act 
which he knew or ought to have known had the particular conse- 
quence complained of.? Premising, then, that when I speak of 
intending a consequence I mean that the defendant willed an act 
of which he knew or ought to have known the consequence, let 
us see how this principle has an application to the present ques- 
tion. When X. lifts his hand and impels it towards B., he is re- 
sponsible for the resulting blow. When X., knowing that B. is in 
A.’s service under contract, persuades him to leave it, he is lia- 
ble to A. indamages. Now, in the former case, it is the mere per- 
sonal injury to B. that X. intends; in the latter case itis the 
interference with the relation that is intended; and the important 
point in the present connection is that as intention (as just de- 
fined ) is an essential element of responsibility for injury to per- 


* Common Law, 146, 159. 


1 Holmes, Common Law, 97. 
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son or to property, so inthe case of un injury to a relation the 
defendant is responsible when, and only when, he intended the in- 
terference with the relation,—that is, willed an act which he 
knew or ought to have known would result in destroying the ben- 
efit of the relation to the plaintiff. We may thus explain why in 
the action for harboring, not only under the statute, but after the 
statute was lost sight of, it was almost invariably held that the 
plaintiff must show the defendant knew the third party to be a 
servant ; and we may even find traces of the notion that it was suf- 
ficient if he ought to have known, for it was at one time debated 
whether the defendant could plead that he found the servant 
wandering in a different county, that is, where he could not 
be expected to have acquaintance with the servant or with his mas- 
ter. We may also thus explain why, on the contrary, no ques- 
tion of knowledge could arise in the case of enticement, since 
the very persuasion implies a knowledge of the service. It 
is easy to see also why the question did not arise in 
the cases of violence offered to customers or to servants, for 
in each case, especially in the former, it would be almost certain 
to appear that the force was used for the purpose of carrying off 
the servant, intimidating the workman or the customer, or otherwise 
depriving the plaintiff of the benefit of the relation. But one of 
the most important points for which this principle supplies an 
explanation is the rule that an action does not lie for violence to 
an ordinary contractor. It may be true that the rule in its pres- 
ent form is no tonger flexible, but fixed —a result of the process 
of specification shown by Mr. Holmes! to be a tendency of the 
law of torts, by which general standards are constantly replaced 
by the precise test of specific acts ; but what it is here desired to 
point out is that the foundation of the rule rests on the fact that 
in the ordinary case it would not be likely that the defendant 
foresaw the consequence complained of, nor would it be just to 
hold that -he ought to have foreseen it. For instance, in the 
cases mentioned in Dale v. Grant and Simpson v. Burrell, it 
would be going too far to assume that the defendant must have 
foreseen that the plaintiff, a doctor, was under contract for 


! Common Law, 111. 
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a fixed yearly sum to attend the injured person, or that the 
injury to the carriage builder would result in the inability to per- 
form certain contracts. However, in thus finding a reason for 
the adoption of the rule, we need not go even so far as to show 
that in these instances the defendant could not reasonably have 
been expected to foresee the harm. It was sufficient that he did 
not in fact foresee it, or even that he did not in fact in- 
tend it. For the principle that intention as an element of 
responsibility involves either that the defendant actually knew, 
or that he ought to have known, has not been clearly pres- 
ent in the mind of the courts. It has remained for Mr. Holmes 
to show that in principle the two supplement each other, and 
that these notions, usvally applied separately, without recog- 
nition of their connection, should be applied jointly. So that it 
was sufficient for the courts, in establishing the rule now under 
consideration, to perceive that the defendant did not actually 
know of the relation, or did not actually foresee or even intend 
the consequence. The specific rule, nevertheless (that promisees 
of the injured party have no action), has probably not become so 
inflexible that it can no longer be a living question in each case 
whether the defendant actually intended or ought to have fore- 
seen the harm to the plaintiff’s relation. In Cattle v. Stockton 
Water Co.,' where the defendant’s pipe leaked and overflowed 
X.’s land, thereby making less profitable a contract of the 
plaintiff’s in reference to the land, it was held that the action 
(which was refused) would have been granted if any malice or 
intention to injure the plaintiff could have been shown, — malice 
being here a larger term involving intention. In the case of a 
life insurance company, it is not unlikely that an action could be 
maintained if a direct intention to injure the company could be 
proved. In Bowen v. Hall (approving Lumley v. Gye) the 
ground of recovery was stated to be the large principle that a 
man is responsible for the reasonable and probable consequence 
of his acts, and this with particular reference to interference with 
a relation. Furthermore, though in the case of injuries to serv- 
ants the specific fact of the injury is now the precise and unva- 
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rying test of liability, yet, where it is the loss of customers that 
is complained of, it is certain that the inquiry would always be 
whether the violence or other unlawful act complained of was 
actually foreseen to have, or might have been expected to have 
as a consequence the loss of custom complained of. In the case 
of intimidation the nature of the act would almost invariably in- 
volve an actual intent. 

Finally, a most efficient service which this principle of inten- 
tion performs is that it explains why malice has so often been 
regarded as creating a liability in instances of interference 
with relations. It is sufficient to refer to the chapter’ in which 
Mr. Holmes establishes that the idea of malice, in its legal signi- 
ficance as an element of liability in tort, is reducible to intent, 
that is, to ‘* knowledge at the time of action of facts from which 
common experience showed that certain harmful results were 
likely to follow.’’ In regard to the present subject, two 
decisions? have declared deliberately and upon authority that a 
malicious motive cannot be of any importance in determining 
liability; but it must be admitted that in many of the cases? it is 
said (always obiter, with one exception), that the act of interfer- 
ence, if malicious, may be actionable. Now it is desired to sug- 
gest that this is only another and a loose way of saying that the 
act was done with the actual intention of interfering with the 
plaintiff ’s relation. This is a different thing fro: .:ying that 
the inspiring motive was vicious, and is even consistent with the 
existence of a high and unselfish reason; but the term ‘ malice ”’ 
has helped to thrust into improper importance the defendant’s 
motive. Not only may these cases be supported on the ground 
of intention, but it was on that ground, in all probability, 
that the courts themselves in reality meant the cases to stand, 
though their language was ill-chosen. The present space would 
not suffice for examining each case, but we may take as an in- 
stance Keeble v. Heckeringill,* where Lord Holt, according to 
one report, said that the defendant would be liable if he shot the 


1 p. 180. Seg. Lumley v. Gye, Rogers »v. 
2 Heywood ». Tillson (75 Me. 227), Dutt (13 Moore P. C. 209), Bowen v. 
Payne v. R. R. Co. (13 Lea (Tenn.), Hall, Walker v. Cronin (107 Mass. 555). 
504). ‘11 East, 573. 
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gun on purpose to frighten the ducks from the plaintiff’s neigh 
borhood, while at the ensuing hearing, to express the same idea, 
he used, according to another report, the word ‘* malitiose.”’ 
Again, in the report in Salkeld, he employs the phrase ‘ mali- 
cious words,’’ meaning slander, as correlative with a ** malicious 
act,’’ the word malicious clearly being used in the general sense 
of ‘intentionally wrongful,’’ and bearing no direct reference to 
the quality of the motive. Again, in Cattle v. Stockton Water 
Co., the court said that the action would lie if the act were 
malicious or intentional, the expression evidently being tautol- 
ogous and the prime notion being that of intention. It is not 
too much to say that in the larger number of cases the term 
*« malicious ’’ expresses a conception in the mind of the court of 
which intention is the essential feature. 


Joun H. 
Boston. 
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Tue Orrice or Unrrep Srates District Arrorney anp Party Pout- 
tics. —It has been some time since the affair which resulted in the sus- 
pension of two district attorneys of the United States for what is known 
as ‘* pernicious activity’’ in party politics, — Mr. Benton in Missouri 
and Mr. Stone in Pennsylvania. The offenses of these gentlemen seem 
to have been pretty much the same, if we may trust the newspaper ac- 
counts — making political speeches in favor of their respective parties. 
When the election was over Mr. Benton was reinstated and Mr. Stone 
was not, the difference in their situations being that Mr. Benton was a 
Democrat and Mr. Stone a Republican. The President attempted to 
justify the discrimination which had resulted in this decision in a letter 
which was given to the press. This decision and the letter which at- 
tempted to justify it disappointed that large number of the President’s 
supporters who hold themselves above the trammels of party politics 
and who supported him in a great measure on the faith of his declara- 
tions that a public office was a public trust and was not to be used 
merely for party purposes. The President’s letter convinced thinking 
people that the ground which he has taken upon this point has been an 
uncandid pretension. In this decision he degraded the office of district 
attorney of the United States to the position where his predecessors had 
left it, namely, to the position of an office of a political party instead of 
an office of the American people. He did worse. His decision tended to 
put the office where it had stood under the administrations of such Presi- 
dents as Jackson and Grant, —to make the incumbent of it a sort of 
personal servant of the President. A sound view of this matter is that 
the office of United States district attorney is a public office; that its 
incumbent is not a servant of the person who happens to hold for the 
time being the office of President of the United States ; that he is not a 
servant of the political party which happens to be for the time being in 
power, but that he is the trustee of certain functions delegated by law 
to be exercised for the benefit of the public. He holds his office for a 
fixed and definite term of years. So long as he discharges faithfully 
the duties of that office, the President has no right to interfere with 
him ; whenever he neglects or violates the duties of that office, it is the 
duty of the President to suspend him or remove him. He does not 


Ly 
e 
Tr 
he 
n 
f 


780 NOTES. 


necessarily neglect, and certainly he does not violate, the duties of that 
office by exercising a right which, in a republic based upon universal 
suffrage and whose institutions favor the fullest and freest debate of 
public questions, by addressing his fellow-citizens freely upon those 
questions. For him to do this is a matter which is none of the Presi- 
dent’s business nor is it any of the President’s business which side he 
takes upon political questions or what doctrines he advocates. The 
suspension of these two oflicials was not justified upon any sound view 
of the duties of the presidential office. That office is a public trust to 
be exercised for the good of the American people and not for the ad- 
vancement of a particular political party. When the President sus- 
_ pended these two officials and took time to consider of what he had 
done, there was but one consistent course left open to him and that was 
to reinstate both of them, since there was no claim, charge or pretense 
that either of them had neglected or violated the duties of his office. 
The idea that because a person holds a public office he is thereby de- 
barred from taking an active part in the politics of the day, a duty 
which is exercised by the Prime Minister of England and by every mem- 
ber of his Cabinet, is an idea too fallacious for serious discussion. ‘The 
United States district attorney holds his office for the definite term of 
four years and his removal during that term upon any other ground 
than something which is immediately connected with his conduct in of- 
fice, is the plainest violation of every principle of what is known as 
civil service reform. Of course this offense is very slight in its char- 
acter compared with the monstrous offense of removing territorial 
judges and thereby making the judicial office subservient to that of the 
executive, —an offense which the present incumbent of the presiden- 
tial office has committed in plain violation of the Revised Statutes of the 
United States, in common with his predecessors. Let us have done 
with false pretenses and let the truth be known that the present incum- 
bent of that office is exercising its functions upon the low plane upon 
which those functions have been exercised by his predecessors, the 
paramount idea being the keeping of himself and his party in power, 
and not the reforming of the public service or the promotion of ends 
in which the whole American people have a common interest. 


A Writer not EnGaGep mw Practice. — The Daily Register, New 
York, in reviewing the second edition of Mr. Freeman’s brochure on 
** Void Execution, Judicial and Probate Sales,’’ calls attention to the 
distinction which constantly arises between those cases where the sale 
is opposed on a motion to set it aside before it is confirmed and where 
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it is assailed collaterally in some new proceeding turning upon the title. 
The writer says: ‘‘ It takes, we are aware, the instinct of an actual prac- 
titioner sometimes to determine to which class a reported case belongs by 
reason of the neglect of reporters to attend to the distinction; and it is. 
not strange that a writer, not engaged in practice, should treat them 
without much regard to these distinctions.’’ The reviewer has made a 
mistake in classifying Mr. Freeman among those writers who are not 
engaged in practice. Although, with a corps of assistants, he carries. 
on his shoulders the vast labor of editing the American Decisions, he is, 
we are informed, up to his ears in an active and lucrative practice. It 
isa great mistake to rank him ‘among those theorists who have writ- 
ten hooks on the law without ever having been knocked down by 
the law itself in the contests of the courts. We doubt whether a care- 
ful examination of Mr. Freeman’s book will show that he has failed to 
attend to this distinction as much as the language of the above writer 
would seem to imply. 


Tue Mecnanics or Brier-Maxinc. — It ha’ been well said that while 
the power of accurate expression is wholly dependent upon clear think- 
ing, yet the capacity for clear thinking can generally be acquired only 
by long practice in accurate expression. The use of words is the con- 
dition of all thinking; the accurate use of words is the condition of clear 
thinking. Hence it is that the logicians are only half right when they 
tell us that logic teaches us, not how to think, but how we do think. 
The study of logic compels attention to the exact meaning of words ina 
vast number of combinations; this exercise becomes a habit, and that 
habit in turn becomes a part of the mental fabric. Logic, therefore, does 
teach. It is not a question of ability, but of adaptability. It would 
probably be otherwise if the brief-maker would put himself in the place 
of the court, or if he did not ignore what Mr. Philip Gilbert Hammer- 
ton calls mental preferences. Now the mind is so constituted that it 
not only comprehends and assimilates the simple more readily than the 
complex, the plain and direct easier than the confused and involved, 
but nearly all its processes are facilitated by external aids, the chiefest 
of which are form and arrangement. Moreover, the average mind is 
predisposed to a favorable reception of almost any plausible proposi- 
tion which is briefly and clearly made; and when presented through the 
medium of the eye, if the mere dress, so to speak, is pleasing, the in- 
troduction is so much the more effective. It is the recognition of these 
facts which suggests to the lawyer the use and the value of mechanics in 
brief-making. The propositions for which he intends to insist are 
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clearly and distinctly stated at the outset in their logical order and co- 
ordinate and subordinate relations, and thus a brief skeleton-analysis of 
his argument is photographed upon the mind of the court at the first. 
That this will greatly facilitate the mental operations is not its only ad- 
vantage; it is sure to arouse that intellectual interest with which we 
watch the gradual development of the picture from the first outlines 
upon the artist’s canvas. Then throughout his argument he preserves 
the logical order he has established, moving from step to step in his 
propositions with a few connecting words which serve to keep the pho- 
tographed analysis constantly in mind. It needs no ghost to tell us 
that at the end of such a brief the reader will have a more vivid im- 
pression of the whole case than could have been received from another 
of equal or even superior ability, in which such simple aids were neg- 
lected. If one would be convinced of the usefulness of such a method 
let him remember the facility with which the mind will assimilate mat- 
ter in print as compared with even the best manuscript. The subject 
is more susceptible of treatment by illustration than description, and 
we have in mind the briefs of one or two gentlemen who practice before 
the Supreme Court of Appeals which might be taken as models. But 
we have only endeavored to give our own ideas of the value of mechanics 
in brief-making. — Va. L. J. 


MISLEADING STATEMENTS IN GREENLEAF ON Evipgnce. — It is remark- 
able that a work of the high standing of that of the late Prof. Greenleaf on 
Evidence, which is no doubt entitled to take rank as the best work on 
the law of evidence which has yet been written in the English language 
and which undoubtedly holds this estimation in the legal profession, — 
should contain a great many misleading statements which the judicial 
courts have been called upon from time to time to point out. One of 
these which happens to come under our eye will be seen from a quota- 
tion from the opinion of the Supreme Court of Michigan delivered by 
Mr. Justice Campbell in Hamilton v. People: ! ‘* Until Mr. Greenleaf al- 
lowed a statement to creep into his work on evidence to the effect that 
the American authorities disfavored the English rule (in regard to the 
direct impeachment of witnesses), it was never very seriously ques 
tioned.? It is a little remarkable that, of the cases referred to to sus- 
tain this charge, not one contained a decision upon the question, and 
only one contained more than a passing dictum not in any way called 
for. The authorities referred to in that case contain no such decis- 


1 29 Mich. 186. 5 Phillips v. Kingfield, 1 Me. Rep. 
2 See 1 Greenl. on Ev, 461. 375. 
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ion, and the court, after reasoning out the matter somewhat carefully, 
declared the question was not presented by the record for decision. 
The American editors of Phillips and Starkey do not appear to have dis- 
covered any such conflict and do not allude to it.’’ 


Tue Lanp we Live 1x. — We had in Missouri two notorious out- 
laws, brothers, named respectively Frank James and Jesse James. 
Their history was a long series of murders, train robberies, express rob- 
beries, bank robberies, horse-stealing and other like crimes. One of 
them was assassinated by one of his ‘‘ pals’’ in pursuance of an arrange- 
ment to which the Governor of the State seems to have been a party. 
He received a large reward for his crime, offered by the railroad compa- 
nies on whose trains most of the depredations had been committed. He 
thereafter pleaded guilty to an indictment for murder, was sentenced 
and immediately pardoned by the Governor. The other brother, after 
remaining a fugitive from justice in another State for a considerable 
time after this, finally concluded that he would come back to Missouri, 
cast himself upon the mercy of the people among whom he was so popu- 
lar, face the music, get acquitted if he could, and thereafter live an 
honest life. He came back and one of the most serious crimes he 
had to face was the charge of murder at Gallatin, Mo. A judge of the 
Supreme Court Commission vacated the judicial seat temporarily for 
the purpose of defending him as his counsel. He seems to have got 
clear of all the indictments against him either by acquittals or dismis- 
sals. The other day he visited St. Louis and in the Criminal Court 
called upon the gentleman who had been his counsel. The judge of the 
Criminal Court is reported to have complaisantly come down from the 
bench to be introduced tothe outlaw. He thereafter visited the Court of 
Criminal Correction and the judge of this court was not ashamed to take 
him to dinner. He ought now to be elected Governor. Missouri can do 
no less for him. 


How To Get Out or A Steamsnip Bert. — A variety of opinion ap- 
pears to prevail among Her Majesty’s judges, as evidenced by the case 
of Andrew v. Little, upon the grave question how to get out of a berth 
at sea. Mr. Justice Grove appears to think that one must get out 
anyhow, because he proposed to nonsuit a lady who complained that she 
was allowed only a chair to step upon. The Master of the Rolls and 
Mr. Justice Day appear to think that the right way is front foremost, 
while a learned judge, who is ex-president of the Alpine Club, and ought 
to know, declared that he should have hesitated long before deciding 
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whether to get out forwards or backwards when the ship was rolling. 
The jury were for the lady, who had stepped out forwards on the top 
rail of achair which the stewardess had put for her, and had fallen and 
hurt herself. The prevalent opinion on the bench shows how civiliza- 
tion has blunted the prehensile faculty inman. We venture to say that 
there is not an omnibus conductor in London who will not affirm confi- 
dently that the right way to come down from the top of an omnibus is 
with the face inwards, and they have not abandoned this view since the 
very general substitution of a staircase for a ladder. The attitude is 
not dignified, and would be inadmissible on the Matterhorn, where the 
eyes have to be used; but it is favored by arboreal apes, the schoolboy 
climbing trees and the hodman carrying loads. Whether a lady whose 
mode of leaving her berth is by stepping forward on the top rail ofa 
chair is entitled to recover damages from the owners of the steamboat, 
is one of those great questions which, like Mr. Jackson’s thumb, seem 
specially reserved for the consideration of the House of Lords. It will 
then be for the Lords to say whether placing a chair beside a berth for 
a lady to step on is evidence of negligence proper to be left toa jury. — 
Law Journal (London). 


Pusuicity oF IxpEecent JupiciaL Proceepines. — The Montreal Legal 
News says :— 


‘“The members of the Moral Reform Union have made the following rep- 
resentations in a memorial addressed to the Home Secretary: ‘It is not de- 
sirable that any public acts or utterances should by law be cut down to the level 
of the mental and moral capacity of children and the immature; their protection 
in this, as in other matters, must be left to the care of their respective guard- 
ians. All adult citizens, whether men or women, must bear their share of the 
suffering which results from the wrong which may exist in their midst. That 
they have no right to protect themselves from the knowledge of it by an inter- 
ference with the general rights of the people; and that it is not desirable that 
they should remain in ignorance of it, as only by knowing of itcan they be 
roused and fitted to helpin its removal. The publication of useless and offen- 
sive details can be best prevented by appeals to the conductors of papers, and 
by such expression of public opinion as will support such appeal. The right of 
judges to clear their courts ought to be strictly limited to the exclusion of mi- 
nors. The rights of all adult citizens are equal, and women must not be 
treated as minors. Your memorialists pray that no prohibitory law be framed 
to restrict the liberty of the press in the reports of trials of matters concerning 
the relations of men and women.’ ”’ 


An ABomInaBLe Practice. — The late Judge Napton, of Missouri, is 
said to have abominated the practice of referring to the parties in a ju- 
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dicial opinion as the appellant and respondent. The reason of his dis- 
like of the practice is apparent toany one. The mind is constantly on 
a troublesome search in reading the opinion where the parties are thus 
referred to to ascertain and keep in view which party is appellant and 
respondent. This practice is still kept up in the opinions of the Su- 
preme Courts of several of the States, notably in that of the State of Illi- 
nois, where the parties are designated appellant and appellee. What 
makes it worse is the caption of the cases of the reports in that State do 
not show which party is the appellant and which the appellee. Such a 
slovenly practice demands the severest condemnation and the condemna- 
tion reaches not only to the judges but tothe reporter. Another practice 
scarcely less to be condemned is that of several of the States, such as 
Illinvis and Tennessee, in actions at law where they reverse the names 
of the parties as they appear in the court below and put the party ap- 
pealing or prosecuting the writ of error as the party plaintiff, although 
he may have stood in the court below as the party defendant. A clear 
report of a case requires that the parties stand in the appellate court 
just as they stood in the court below in order that the mind may carry 
the same mental conception of them in the one court as in the other. 


Tue Career OF 4 Law Reporter. — The benchers of the Middle 
Temple have done well in choosing Mr. W. F. Finlason a bencher of 
the Inn. Mr. Finlason does not conduct trials or argue points of law, 
but he reports those who do, and from the lowest motives honor should 
be done to the vates sacer. This recognition has been earned by a life- 
time of industry and self-denial. Mr. Finlason began his work in the 
courts as long ago as 1834, and in 1841, when he had saved enough to 
pay his fees, he entered the Middle Temple. In 1844 he took out a 
certificate as a special pleader, and had a considerable practice, with 
many pupils, several of whom are now in distinguished positions. His 
nights he spent with his note-book in the gallery of the House of 
Commons. From drawing special demurrers he became, in 1851, when 
he was called to the bar, competent to argue them, and when the Com- 
mon Law Procedure Act was passed in 1852, he brought out an edition 
of it in conjunction with Mr. Morris, and later an edition by him alone 
of the Acts of 1854 and 1860 was published. Mr. Finlason’s legal 
practice appears, however, to have decayed under the innovating 
influence of those times, and he applied himself closely to legal litera- 
ture and reporting. In 1853 he joined the‘ Common Law and Equity 
Reports,’’ taking the Common Pleas single-handed. On the demise of 
these reports in 1855, Mr. Finlason joined the Law Journal Reports, 
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and remained with us five years inthe Exchequer. Meanwhile, he was 
engaged with the late Mr. Campbell Foster in bringing out the four 
volumes of their Nisi Prius Reports, and in 1869 he published his 
edition of Reeves’ ‘‘ History of English Law.’’ Several other works 
and editions bear his name. Mr. Finlason is now well known as the 
chief representative of the Times in the Law Courts, and may well be 
considered the doyen of reporters. — Law Journal (London). 


ConstiroTionaL Law — Porice ReGuLatioy — STATUTES PROHIBITING 
THE MANUFACTURE AND SALE OF IMITATION BurtreR AND CHEESE. — The 
Supreme Court of Pennsylvania has recently added a valuable decision 
to a small collection of cases upon the question whether the police 
power of a State extends so far as to warrant the legislature in prohib- 
iting entirely the manufacture and sale-of imitation butter and cheese. 
The statute under consideration was as follows :— 


** No person, firm, or corporate body shall manufacture out of any oleaginous 
substance, or any compound of the same, other than that produced from una- 
dulterated milk or of cream from the same, any article designed to take the 
place of butter or cheese produced from pure unadulterated milk or cream from 
the same or (of) any imitation or adulterated butter or cheese, nor sell or offer 
for sale, or have in his possession with intent to sell, the same as an article of 
food.” 

The fourth section makes it a criminal misdemeanor to violate the 
provisions of the first section. 

The offense charged was the selling and having in possession, with 
intent to sell, the article, the manufacture and sale of which is prohib- 
ited by the act. 

It appeared that the defendant had in his possession with intent to 
sell'the same certain packages of an imitation butter not produced from 
pure unadulterated milk or cream which were marked with the words, 
** Oleomargarine Butter ’’ upon the lid and side of the package in a 
straight line in Roman letters half an inch long. Upon this case the 
constitutionality of the above statute was challenged and Simonton, P. 
J., in the court of nisi prius (the Court of Quarter Sessions of Dauphin 
County) delivered an elaborate opinion reviewing many authorities upon 
the subject, but placing the greatest stress upon a recent decision in Mis- 
souri under a statute similar in terms to that of Pennsylvania. He said:— 


*‘In accord with this view is State v. Addington.’ There, a statute 
substantially identical with ours was held to be a valid exercise of the police 
power of the State vested in the legislature. This ruling was based 


1 12 Mo. App. 214, affirmed in 77 Mo. 110. 
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upon the conclusion that the statute ‘was obviously passed in the form 
of a sweeping prohibition, because the legislature were of the opinion, 
after two years’ experience with the previous statute, that it was ineffectual to 
prevent our people from being defrauded by having an artificial compound sold 
to them as real butter.’ The design of the manufacturer and seller may be per- 
fectly honest, but the person to whom they may sell the article — retail 
dealer — ‘may be dishonest; and therefore the legislature thought it best to 
lay the ax at the root of the tree, by prohibiting entirely the manufacture and 
sale of such compound within the State.’ The opinion delivered in this case in 
the intermediate court, by Thompson, J., is worthy of attentive perusal, by rea- 
} son of its strength of reasoning and fullness of illustration and citation of 
, authorities. We must content ourselves with a reference to a few only of the 
, multitude of cases, in addition to those already cited, which illustrate and con- 


firm the principles we have stated and the conclusion we have reached.”’ 


After reviewing the authorities ruled upon in the Missouri decision 
and others, the learned judge concluded: 


‘‘Manifestly, the purpose was to give this article as nearly as possible the 
flavor and semblance of butter, so that it might be sold as such by the retailer 
without detection, and no doubt this is the ‘fraud in the sale’ which the act was 
designed to prevent. We adopt, on this point, and apply to the statute now in 
question, the language of the Supreme Court of Missouri, in State v. Addington.! 

‘«*The central idea of the statute before us seems very manifest; it was, in 
our opinion, the prevention of facilities for selling or manufacturing a spurious 
article of butter, resembling the genuine article so close!y inits external appear- 
ance as to render it easy to deceive purchasers into buying that which they would 
: not buy but for the deception. The history of legislation on this subject, as well 
7 as the phraseology of the act itself, very strongly tends to confirm this view. If 
this was the purpose of the enactment, we discover nothing in its provisions 
which enables us, in the light of the authorities, to say that the legislature, 
when passing the act, exceeded the power confided to that department of the 
government. And unless we can say this, we cannot hold the act as being any- 
thing less than valid.’ 


In the Supreme Court of Pennsylvania, this decision was reviewed 
on error before Mercur, C. J., and Gordon, Paxson, Trunkey, Sterrett, 
Green and Clark, JJ. All the members of the court, except Mr. Jus- 
tice Gordon, who delivered a dissenting opinion, united in affirming the 
judgment of the court below. After reviewing a number of applicatory 
decisions on the power to declare statutes void and on the limitations on 
the police power,” Mr. Sterrett, in giving the opinion of the court, said : — 


‘‘So far as the constitutionality of the Act under consideration depends 
upon the police power of the State, it may safely be rested upon the principles 


177 Mo.110. 91 Mass. 488; Com. v. Waite, 93 

2 Erie, etc., R. Co. v. Casey, 26 Pa. Mass. 264; Com. v. Chase, 125 Mass. 
St. 287; Pennsylvania R. Co. v. Riblet, 202; Com. v. Evans, 132 Mass. 11; 
66 Pa. St. 164; Thorpe v. Rutland, Beer Co. v. Massachusetts, 97 U. S. 
etc., R. Co. 27 Vt. 149; Com. v. Farron, 25, 
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underlying the cases above referred to and those that might be cited. The 
manufacture, sale, and keeping with intent to sell, may all alike’ be prohibited 
by the legislature, if in its judgment the protection of the public from injury 
or fraud requires it. To deny the authority of the legislature to do so is to 
attack all that is vital in the police power. To refuse recognition of the power 
ina given case, because in the judgment of some the legislature, although 
acting within its proper sphere, may have mistaken the public necessity for a 
law prohibitory in its character, is to make the individual judgment superior 
to that of the legislature, to which the people in their sovereign capacity have 
delegated the law-making power. 

“The fact that the prohibited substance ina pure state may be wholesome and 
not injurious is irrelevant in a judicial inquiry. The wholesomeness will not 
render the act unconstitutional. The statute is intended to prevent fraud and 
protect the public health by prohibiting the manufacture and sale of substances 
and compounds which furnish the temptation to commit the former, and which 
may be injurious to the latter. 

‘* As was said by the Supreme Court of -Missouri in State v. Addington,! that 
to render the law unconstitutional, the prohibited articles must be unwhole- 
some, would utterly overthrow the police power of the State, overthrow every 
law the wisdom of which could not bear the test of scrutiny. 

‘* The case last referred to arose under a statute similar to ours, entitled * An 
Act to prevent the manufacture and sale of oleaginous substance or com- 
pounds of the same, in imitation of the pure dairy products.’ 

‘‘In a well considered opinion the constitutionality of this act was sustained 
by the Court of Appeals,? and afterwards by the Supreme Court of that State. 
*The mere fact,’ as was saidin that case, ‘that experts may pronounce a 
manufactured article, intended for human food, to be wholesome or harmless 
does not render it incompetent for the legislature to prohibit the manufacture 
and sale of the article. The test of the reasonableness of the police regulation 
prohibiting the making and the vending of a particular article of food is not 
alone whether it is in part unwholesome and injurious. If an article of food 
is of such a character that a few persons will eat it knowing its real character; 
if at the same time it is of sucha nature that it can be imposed upon the public 
as an article of food which is in common use, and against which there is no 
prejudice; and if, in addition to this, there is probable ground for believing 
that the only way to prevent the public from being defrauded into the pur- 
chasing of the counterfeit article for the genuine is to prohibit altogether the 
manufacture and sale of the former, then we think such a prohibition may 
stand as a reasonable police regulation, although the article prohibited is in 
fact innocuous, and although its production might be found beneficial to 
the public, if in buying it they could distinguish it from the production of 
which it is the imitation. * * * The manufacturer may brand it with its 
real name. It may carry that brand into the hands of the broker or commis- 
sion merchant, and even into the hands of the retail grocer; but there it will 
be taken off, and it will be sold to the consumer as real butter, or it will not be 
sold at all. The fact that in the present state of the public taste, the public 
judgment, or the public prejudice with regard to it, it cannot be sold except by 


1 77 Mo. 110. 2 12 Mo. App. 214-228. 3 State v. Addington, 77 Mo. 110. 
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cheating the ultimate purchaser into the belief that it is real butter * * * 
stamps with fraud the entire business of making and vending it, and furnishes 
a justification for a police regulation prohibiting the making and vending of it 
altogether.”! 

‘In view of these and other considerations suggested in the opinion referred 
to, and also in that of the court below, we cannot say the Act in question is not 
a valid exercise of the police power of the State. The legislature was doubt- 
less satisfied that the manufacture and sale of the prohibited articles were 
prejudicial to the public good, to sucha degree that a remedy was needed; 
and we have no right to say that a penal statute, less severe and sweeping in 
its terms, would have afforded an effective remedy. Thatis a legislative, and 
not a judicial question. If it is thought the legislature erred in the solution 
of that question, the proper course is an appeal to it to correct the error, if 
any there was.”’ 


A Tureatenep Invasion or Canapa. — We understand that the West 
Publishing Co., of St. Paul, Minn., having extended their system of 
‘* Reporters ’’ over all the States and territories of the American Union, 
are threatening to extend their ravages into Canada. We trust that 
this rumor may prove well founded. We do not get the decisions of 
the Canadian appellate courts in any of our legal exchanges, except in 
the form of abstracts. We do not see why a ‘‘ combination ’’ system 
of case reporting, which has proved so successful in the ‘* States,’’ 
should not also succeed in Canada. Many of the Canadian judges are 
able and well trained lawyers and their decisions, if easily accessible to 
the American courts, would have considerable influence on our own 
jurisprudence. 


Crimes AGainst THE Evective Francaise. — By two successive acts 
of the Missouri legislature the entire machinery of the elections in the 
city of St. Louis has been placed in the hands of the members of one 
political party. As soon as this party got control of the electoral 
machinery they began a series of the most shameful crimes against the 
elective franchise, the more shameful because of their notoriety and of 
the indifference with which they were regarded by public opinion. They 
consisted of the wholesale disfranchising of members of the opposite 
political party by irresponsible vagabonds appointed by the recorder 
of voters to revise the registration lists prior to each election. The men 
intrusted with this duty proceeded ex parte and struck from the lists the 
names of whomsoever they pleased. The elective franchise is property, 
and this infamous deprivation of the most valuable of all property 


1 State v. Addington, supra. 
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rights without due process of law is to be laid to the charge of the 
party which is dominant in the politics of Missouri. Another one of 
the schemes of fraud was to leave on the lists large numbers of persons 
who had died or who had migrated from the city or who had been 
fraudulently registered at former periods from places where no resi- 
dences stood and to employ ‘ repeaters’’ to vote the names of such 
persons at the election. ‘These schemes of fraud have been so effectual 
as to place it beyond doubt in the mind of any candid man who will 
take pains to inquire upon the subject, that the present mayor of St. 
Louis, the members of the city council and several leading officials of 
the city, are holding their offices, and consciously, without being elected 
to them by the votes of the electors. There seems to have been no 
check upon this abuse and no attempt to check it, until the last elec- 
tion, which was a congressional election, to which the laws of the 
United States in a measure apply. This election was characterized by 
the usual accompaniments of fraud. An investigation followed at the 
hands of the Federal grand jury. This investigation has already pro- 
duced seventy-five indictments against some sixty different persons. 
No sooner were these indictments returned than the leading organ of 
the dominant party in St. Louis began a series of editorial tirades 
against the United States district attorney for his conduct in the mat- 
ter. This officer had alrealy promised the President that he would 
send in his resignation on the Ist of January of this year, he having 
been appointed by a former administration and not being a member of 
the dominant party. Having done this he had the indiscretion to send 
for and hold some communication with the man whom it was known 
the President had selected for his successor,— making an arrangement 
to the effect that when the successor should be appointed the old dis- 
trict attorney would be recommended as special counsel to assist him 
in the prosecution of these indictments. When his resignation went 
forward to the President his would-be successor seems to have gone 
back on this arrangement and was found hobnobbing with some of the 
indicted scoundrels. This matter was laid before the President ina 
letter by the district attorney who had tendered his resignation, which 
letter was replied to in a few days after by the would-besuccessor. One 
of the striking anomalies of the matter is that the would-be successor 
hastened to deny and disavow that he had made any promise to the in- 
cumbent of the office to prosecute these criminal indictments, in other 
words, he seems to have bid for the appointment by making an implied 
promise that he would not press criminal indictments which had been 
chiefly found against the fixers and tricksters of his own political party. 
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His name was promptly sent to the Senate and after some delay was 
confirmed. 

The painful feature of all this matter is the general indifference of 
public opinion to frauds upon the elective franchise and the disposition 
on the part of the managers of political parties to screen those frauds 
of this nature committed in behalf of their own candidates and by mem- 
bers of their own party. The frauds for which these indictments were 
returned were all, it is understood, misdemeanors. Most of them 
should have been felonies, if the statutes had been properly written and 
enacted. Frauds on the elective franchise go to the very foundations 
of our institutions. In a republic based on universal suffrage, this 
species of crime should constitute treason. 


Boycott AND THE Poot. — While the judicial courts are thundering 
their anathemas at the ‘‘ boycotts,’’ it would perhaps be well if the 
machinery of justice could be brought to. bear upon the modern institu- 
tion known as the ‘‘ pool.’’ A partnership is one thing and a ‘‘ pool’’ 
is another. Ina partnership there is a community of property and a 
common obligation to bear losses. Buta pool is nakedly a combina- 
tion among individual or corporaté proprietors, tradesmen or carriers, 
engaged in the same business, to limit production, to shut out compe- 
tition and to maintain prices at a certain standard, to the injury of the 
consuming public and contrary to the principles of the common law. 
A pool is a most deliberate, aggravated, and iniquitous form of con- 
trolling the market of a given product, by a general combination of 
dealers in that product. It stands at common law upon the same foot- 
ing as forestalling and regrating, which have always been criminal of- 
fenses by that law. In one of these cases that of a greedy scoundrel 
who bought up all the hops in the kingdom and endeavored to ‘‘ cor- 
ner ’’ the market in that commodity, Lord Kenyon, one hundred years 
ago, had such an odious opinion of the offense, that he refused to allow 
bail after conviction and pending a writ of error, but sent the fellow to 


enjoy a season of meditation in jail. The law which is good for the 
‘* boycott ’’ is good for the ‘‘ pool.’’ 


On Heresy anp Heretics. —If any of my readers think that I am 
now sitting down to chat about an archaic branch of the law, possessing 
only a historic interest, they are very much mistaken. Not only is 
heresy rampant in our midst, but it appears to be in the increase, not- 
withstanding the laudable efforts of our official representatives to stamp 
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it out. As in the old times Arius arose to trouble the church and not- 
withstanding the copivus and well selected invectives of Athanasius and 
the orthodox crowd, succeeded in doing so to a very satisfactory de- 
gree, so in these latter days do we behold David Dudley Field flaunting 
that damnable heresy of codification under our very noses; nor can all 
the vague terrors invoked by angry and bewildered Bar Associations 
avail to make him hold his peace. But whilst this outrageous attempt 
to make us give up our ‘‘ homoiousian’’ (Anglice, tweedle-dum) and 
take in its place the *‘ homoousian ’’ (Anglice, tweedle-dee) of the civ- civ- 
ilians, coming as it does from one whom we have, as it were, cherished 
and warmed in our own bosom, and awakening therefore all the most 
sacred feelings of our nature into angry and painful revolt, is perhaps 
the most conspicuous and rampant heresy now in vogue, it stands by 
no means alone. ‘hat ‘* palladium of our liberties’’ (the expression 
is, as Shakespeare says, a little worn, but a few hundred years ago it 
meant something), trial by jury is constantly attacked, the statute of 
frauds is treated as irreverently as if it were itself a fraud, and I live in 
constant expectation of seeing in the next number of this Review or 
of the Central or Albany a brutal attack upon that mother of 
mysteries, the ‘‘ Rule in Shelley's Case.’’ Things seem to be just as 
bad across the waters. There, fees, wigs, judges, and co-respondents 
are all assaulted with indiscriminate fury. The mixed feelings of 
amazement and horror with which, as Tom Cringle tells us, his sailors 
saw the pirates condemned to death by a wigless judge, are but a cir- 
cumstance to our own reflections, when we seriously face the painful 
fact that, in English courts, those scenes of strict formality from which 
we have derived our best and truest impulses, judges may now be seen 
amending pleading off-hand at the dictates of mere convenience, and 
not even awarding costs of the amendment to the other side. It is true 
that here we have not yet sounded that depth of degradation, but who 
can say that we are not approaching it? 

These evils, and many others of like import, are indeed sufficiently 
obvious to us all, but the remedy therefor is not so easily found. 
Some faint-hearted ones amongst us say that all these things are signs 
of the times and that we must accommodate ourselves to the inevitable. 
They talk about the march of progress and so forth and say that, after all, 
it is a reasonable idea that the law should not stand still when all else is 
moving. Herein they grievously err, not knowing the truth. ‘The law 
does not stand still, but it revolves upon itself, and the real issue is this, 
whether it shall continue to revolve, as it has done for centuries past 
to the benefit of all concerned (we are writing as a lawyer for lawyers), 
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or whether it shall be violently forced from its accustomed ways and 
motions, on the chance of some supposed convenience and advantage 
to the public, that is, to a large body of persons, doubtless estimable 
and theoretically worthy of consideration, but who, after all, are not 
lawyers. The answer to this question must be apparent to every 
reader. We all vote for the old ways. But the heretics with whom we 
have to deal are artful with a serpent-like artfulness. They cannot for 
very shame face the real issue as we have stated it, and so they tell us 
that their various nostrums are proposed in our own _ interests. 
Some of our most accepted champions have been so indiscreet as to 
be caught in this trap; but for my part I will steadily decline to 
accept any such issue, because my common sense tells me it 
is not genuine. Will it benefit me to have to study a new fangled 
code in my old age? to throw away as useless all those little 
tricks and turns which I have so painfully acquired and which, 
I flatter myself, are so successful with a jury? to teach my opponent 
the art of exact pleading at my own expense? Shall some pert young — 
whipper-snapper, fresh from college, come into court and with article 
2966 of the Civil Code dash into ruin my laboriously constructed pile of 
authorities? If such thing shall be, it shall be vis major that brings 
them in; never will I be a consenting or abetting party thereto. These 
are my sentiments and I believe they will touch a sympathetic chord in 
the hearts of all my right-minded and orthodox readers. ‘‘ From all 


heresy and schism, good Lord, deliver us!’’ 
A. B. M. 


IRELAND AND Fintanp. — England is held up to the world as a model 
of free government, and Englishmen never tire of reviling Russia as an 
odious despotism. But an investigation into the government of Ireland 
by England and the government of Finland by Russia presents a con- 
trast honorable to Russia and shameful to England. Ireland is a con- 
quest of England, her territory having been overrun, her ancient kings 
deposed, her people conquered and their lands confiscated through a 
succession of wars. In 1809 Alexander the First wrested Finland from 
Sweden by force of arms, and thereafter annexed it to Russia as a con- 
quered province and took to himself the title of the Grand Duke of 
Finland. But the Finns have been governed under him and his succes- 
sors, by their own laws. Their ancient rights and privileges have been 
respected ; and, while their legislature was for many years suspended, 
it was re-established in 1859, and meets every five years with ancient 
regularity, possessing absolute power over the enacting and repealing of 
laws. The Finns are allowed a money of their own coinage, a free 
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church of their own choice, their own legislature, and a government by 
their own magistrates. In short, Finland is a republic, although under 
the military protection of the Czar, and possessing ‘thome rule ’’ in sub- 
stantially the same sense in which Canada possesses it, and in the sense 
in which Irishmen demand it. The result is that the Finns live at peace, 
and prosper and grow in wealth and culture, under the freedom of their 
own institutions, and are contented with their political connection’ with 
Russia. But Ireland, deprived of that local self-government which 
England has conceded to all her principal English-speaking colonies 
and dependencies, recollecting that she once possessed it and that she 
was deprived of it by force, has remained for nearly a century a hot-bed 
of disloyalty, insurrection and crime. ‘The idea of a political separation 
between Ireland and England, or of an Irish republic independent of 
England, is the wildest dream. Such a thing is undesirable from any 
sound standpoint, having in view the interests of either country. But 
if Ireland were allowed the simple justice which has been accorded to 
Canada —the right of enacting her own laws by her own parliament, 
and of administering them by magistrates of her own choosing, Ireland 
would soon become as tranquil as Canada is. 


Corporation — ror TO ADJACENT Lot 
Owners In GrapING STREETS — CasTING SURFACE WATER UPON THE LAND 
or Apsacent Owners. — The Supreme Court of Minnesota in the case 
of Pye v. City of Mankato! sum up the result of the decisions in that 
State as to the liability incurred by municipal corporations in grading 
and improving their streets in the following language — the opinion 
being by Mitchell, J. : — 


** First. We hold that a municipal corporation is liable for damages caused to 
private property by grading streets when a private owner of the soil over which 
the streets are laid would be liable if improving it for his own use.*? 

“Second. We do not admit the doctrine of servitude of the civil law, but have 
adopted the common-law rule that surface water is a common enemy, which an 
owner, in the necessary and proper improvement of his land, may get rid of as 
best he may, subject, however, to the restriction of the maxim that a man must 
so use his own as not unnecessarily to injure another; * and consequently — 


1 31 N. W. Rep. 863. Minneapolis, 32 Minn. 319, 20 N. W. 
2 O’Brien v. City of St. Paul, 25 Rep. 322. 
Minn. 331; Dyer v. City of St. Paul, 27 3 Alden v. City of Minneapolis, 24 
Minn. 457, 8N. W. Rep. 272; McClure Minn. 262; O’Brien v. City of St. Paul, 
v. City of Red Wing, 28 Minn. 186,9N. 25 Minn. 331; Hogensonv. St. Paul, M. 
W. Rep. 767; Henderson v. City of & M. R. Co., 31 Minn, 224,17N. W. 
Rep. 374. 
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“ Third. A city is not liable for consequential injuries to adjoining property, 
resulting from raising the grade of a street, although the result may be to in- 
terfere with the flow of surface water, and cause it to accumulate on the 
premises of another.! 

‘“‘ Fourth. Neither is a city liable for wholly failing to provide drainage 
sewerage, nor for a mere error of judgment as to the plan of drainage, nor for 
the insufficient size or capacity of drains or gutters for the purpose intended, at 
least if the adjoining property is not in any worse condition than if no gutters or 
drains whatever had been constructed? 

“ Fifth. But a city will be liable if it collects and gathers up surface water by 
artificial means, such as sewers and drains, and casts it upon the premises of 
another in increased and injurious quantities. Such an act amounts to a positive 
trespass.’’ §, 


The case in judgment was held to be gover ned by the rule stated in 
the last paragraph and consequently the city was held liable. 


Verpict — **Guitty’’ oF ‘‘ Gunry.’’ — We are glad to 
know that criminal procedure has reached such a stage of advancement, 
at least in one State, that the mere omission of the foreman of the jury 
to cross a ‘‘t’’ does not ssve a scamp from going to the penitentiary. 
In Partain v. State,‘ which was an appeal from a conviction un- 
der an indictment for perjury, a reversal was claimed on the ground 


that the verdict found the defendant “ guilly’* instead of finding him 
‘‘ guilty.’’ But the court did not see the strength of the point, and the 
judgment was affirmed. Citing Curry v. State.® McMillan v. State,® 
Walker v. State.? 


Tue DIFFERENCE BETWEEN GuILiy,’’ ** Guirty,’’ anp Guiity.”’ — 
In two recent cases the Texas Court of Appeals has been called upon to 
discriminate profoundly between the meanings of the three words above 
given in quotation marks. In Partain v. State,* the court laid down 


1 Lee v. City of Minneapolis, 22. Minneapolis, 22 Minn. 159; O’Brien v. 


Minn. 18; Alden v. Same, 24 Minn. 
263; O’Brien v. City of St. Paul, supra; 
Henderson v. City of Minneapolis, 
supra. 

2 Alden v. City of Minneapolis, supra; 
McClure v. City of Red Wing, supra; 
Henderson v. City of Minneapolis, 
supra. 

O’Brien v. City of St. Paul, 18 
Minn. 176 (Gil, 163); Kobs v. City of 


City of St. Paul, 25 Minn. 331; Me- 
Clure v. City of Red Wing, 28 Minn. 
186, 9 N. W. Rep. 767, Hogenson v. St. 
Paul, M. & M. R. Co., 31 Minn, 224, 
17 N. W. Rep. 374. 

* 2S. W. Rep. 854. 

5 7 Tex. App. 91. 

6 Id. 100. 

7 13 Id. 618. 

8 2S.W. Rep. 854. 
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the doctrine that incorrect orthography and ungrammatical language 
will not vitiate a verdict; that verdicts are to have a reasonable con- 
struction and intendment and are not to be avoided, unless from neces- 
sity, originating in doubt of their import ; and consequently that the fail- 
ure of the jury to cross the ‘‘ t’’ in the word ‘‘ guilty,’’ does not vitiate 
a verdict in a criminal case. When we read this decision we thought 
that the court had redeemed some of its former aberrations. But now 
we are pained to discover that the court has entirely backslidden — 
slipped up or been knocked down in an effort to discover with certain 
intent the meaning of the word ‘‘ guitty.’’ ‘‘Guilly ’’ the court could 
stand, but ‘‘ guitty’’ was a little too much for them; and now sliding 
back into the beggarly elements of technicality they hold that a ver- 
dict which holds the defendant *‘ guitty’’ is no better in law than if it 
were to find him ‘‘giddy.’’ It will not support a judgment of convic- 
tion, nor is it competent to explain by parol evidence that the jury in- 
tended to find the defendant guilty, and that the word ‘‘ guitty’’ was 
in fact intended for the tvord ‘‘ guilty.’” We are glad to note the fact 
that the schoolmaster is abroad in Texas; that within a recent period her 
common school system has taken a very great advance. This being so it 
is not to be anticipated that the Court of Appeals will, in the future, 
have to deal with many such knotty verdicts as ‘‘ guilly’’ and ‘* guitty.’’ 
It may also be that with the advance in common school education and 
general intelligence the standard of public opinion will rise to such a 
height as will not tolerate upon the bench judges who will render such 
decisions as the last. 


Wnuart ts a Quorum? — A legislative muddle recently existed in Ten- 
nessee in the midst of which the question has come up for decision, what 
isa quorum within the intendment of parliamentary law? Mr. Speaker 
Clapp, of the House of Representatives of that State, who, by the way, 
is an ex-member of Congress and a thorough lawyer, has investigated 
the question and taken the opinion of Speaker Carlisle, of the Federal 
House of Representatives, and other members of the Tennessee House of 
Representatives have taken the opinion of ex-Speaker Richardson, of the 
Federal House of Representatives. These gentlemen both answer to 
the effect that a quorum is a majority sufficient to pass a bill under the 
constitutional requirement and that no such quorum is present unless 
when the ayes and noes are called, a sufficient number voting either aye 
or no answer to their names tomakesuch aquorum. In other words, if 
the minority, opposed to the passage of a bill, by a previous caucus ar- 
rangement sit still in their seats when the ayes and noes are called, the 
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fact of their presence cannot be counted in determining whether or not 
there is a quorum. In the particular case the Republican members re- 
fused to vote upon an obnoxious bill while sitting in their seats and there- 
by prevented its passage. Mr. Speaker Clapp made a ruling upon the 
question giving his reasons at length and concluding with these observa- 
tions :— 


With the above authority before me; with the testimony of these statesmen 
in my hand; with the precedent set by the Legislatures of every State in the 
Union, all tending in one direction, and deciding the matter in the same way, it 
becomes simply my daty to ascertain what is right to be done, then do it. 


Coxvictions or Innocent MEN THEIR OWN CoNFESSIONS.— 
Hon. P. Bliss, once a judge of the Supreme Court of Missouri and now 
Dean of the Law School of the University of Missouri, was at one time 
judge ef the Common Pleas Court in Ohio. While he was on the bench 
many persons charged with crime were tried, and he recalls a conviction 
of but one innocent person. ‘That was a boy who pleaded guilty to the 
crime of burglary. After the boy had been sent to the penitentiary it 
turned out that he had been guilty of no more than a simple trespass. 
Of course he was pardoned. 

The Ohio Law Bulletin copies from a Wisconsin paper an account 
of the conviction of two boys and the sentence of them to a term in the 
penitentiary for shooting and robbing a street car driver. The real 
criminal afterwards confessed to a Catholic priest, that he was the per- 
petrator of the deed and the priest applied to the Governor for the 
pardon of the boys, but of course without disclosing the name of the 
penitent. ‘The process by which the boys were induced to admit their 
guilt is described as follows: At the trial the detectives testified that 
the boys confessed their part in the attack and robbery. Puetz and 
McCullough swore that the confession was forced from them; that for 
ten days they were beaten, starved, hung up by the thumbs and other- 
wise ill-treated, and that they confessed to escape starvation. Twenty 
witnesses testified to an alibi, but they were convicted. McCullough is 
said to be dying from consumption. 

The lately deceased Sergeant Ballantyne, in his ‘‘ Reminiscenses,’’ 
relates a dramatic case of a mixed fight and homicide by stabbing 
among a number of dwellers in a low Italian quarter in London. The 
police, as usual, constructed a theory that a certain party was guilty 
and then, of course, swore up to the theory; and, as usual, juries not 
having experience in dealing with police theories, and not knowing how 
much to discount police evidence, were entirely carried away by what 
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seemed to them the straightforward statements of disinterested truth- 
ful men of authority,— and convicted the wrong man. Certain persons 
in the Italian quarter knew that the wrong man had been convicted; 
they forced the real criminal to confess to his priest, and, in this way, 
the innocent man was saved from the gallows. 


QuOTING THE SckieruRE in A JupiciaL Oprion. —In Clifton v. 
Sparks! it was held, in the case of a sale of chattels to be paid for by 
weight according to the vendor’s scales, through the implied warranty 
on the part of the vendor that his scales shall be lawful scales and 
capable of indicating lawful weights; and, consequenjly, that the pur- 
chaser may maintain an action against the vendor for any over-payment 
by reason of excessive weights, as indicated by the vendor's defective 
scales, although there has been no actual fraud on the part of the 
vendor. The court, inits opinion, given by Mr. Commissioner Martin, 
cited the following authority in support of its conclusion: ‘‘A false 
balance is an abomination to the Lord, but a just weight is his de- 
light.’’? This argument caused the scales to fall from the vendor's 
eyes. 


Tue Wasasn Recetversuir. — Aupt ALTERAM Parte. — In the Fed- 
eral Reporter for March 8th * there is published for the first time the 
opinions delivered in the United States Circuit Court for the Eastern 
District of Missouri on the occasion of the turning over of the lines of 
the Wabash, St. Louis & Pacific Ry. Co., east of the Mississippi River 
to the Hon. Thos. M. Cooley, the receiver appointed by Mr. Circuit 
Judge Gresham of the Seventh Federal Circuit. The decision of the 
learned judge of the Seventh Circuit was thought to be a matter of such 
exceptional interest that it was published in full in the January-February 
number of this Review. 

The comments which we felt it our duty to make upon it 5 have met 
with general approval, though some disposition to criticise them has been 
discovered on the part of persons near the court, whose rulings in the 
case were under consideration. The subject has been to the editors of 
this Review a very painful one, and they have felt no disposition to 
refer to that litigation in terms of unjust severity. Much that could 


1 82 Mo. 115. 4 Ante, p. 104 et seq. 
2 Prov. ii: 1. 5 Ante, p. 141 et seq. 
Central Trust Co. v. Wabash, etc., 
R. Co., 29 Fed. Rep. 618. 
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ih have been said was left unsaid. We have tendered the use of our 
= columns to any competent friend of the court who will come forward 
a; and make explanations borne out by the record such as will relieve the 
y rulings of the court of those features which in our judgment form a 

just subject of public animadversion. The litigation is not a private 

litigation; if it were, comments and criticisms while it is depending 

would be unseemly and unjustifiable. It is a public question which 
* rises above all private considerations and concerns in the highest degree 
y the confidence which the people shall in future entertain in respect of 
ty the capacity of their courts to deal impartially with questions where 
" powerful and influential parties and great interests are involved. We 
“i have not the slightest idea that our tender will be availed of by any 
one. We are entirely satisfied that the question is one which no friend 


of the court will wish to have further stirred. We are glad, however, 
to extract from the opinions which were delivered in the court on the 
occasion of turning over the Eastern lines to the newly appointed re- 
ceiver such observations made by the learned judges as place some of 
their rulings in a less unfavorable light. Mr. Justice Brewer justly 
stated that there was no illegality or impropriety in the court assuming 
to appoint receivers for a railroad system extending through several 
States, the parties in interest soliciting in the Circuit Courts of the 
United States in the various districts of such other States through 
which the lines of the railway system ran the appointment of the same 
receivers and the conducting of an ancillary administration. If re- 
ceivers were to be appointed it was entirely proper that receivers for 
the whole system should be appointed at St. Louis, which city was the 
seat of administration of the wholesystem. Mr. Circuit Judge Brewer 
justly observed that ‘‘in the case of Miller v. Davis,’ that question 
was put at rest.’’ 

Then the learned judge makes the following observations, which we 
are glad to have the opportunity of reproducing here : — 


“Their appointment was confirmed in the several courts exercising ancillary 
administration, and they have continued in such administration of the entire 
property up to the present time. So far as concerns the receivers themselves, 
it is fair to them to say that Mr. Humphreys was named to the court by not 
only the mortgager, but by the mortgagees in the general mortgage, and in- 
dorsed by a large majority of the trustees in all the mortgages. Doubtless he 
was suggested to them by reason of his long connection with and knowledge of 
the affairs of the road, and by his large experience in railroad matters. The 
other gentleman was named by this court, with the thought that it would be 
well to have a local receiver sharing in the administration of this property, 
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and in naming him the court selected a citizen of this State distinguished for 
his business capacity, and for purity of character. Their administration has 
been so successful that, during the length of two years and a half in which it 
has been carried on, not only has there been no challenge in the court of primary 
administration of the propriety of their appointment, but there has not even 
been a suspicion suggested here of any impropriety of conduct on their part, 
or of any lack of fitness for the duties intrusted to them.”’ 


Then the learned circuit judge proceeds to characterize the decision of 
the co-ordinate court of the Seventh Circuit in the following terms: — 


‘“‘As appears from the certified copies of orders that have been presented to 
us, the Circuit Court of the Seventh Circuit District, disregarding the comity 
which has heretofore existed between the Federal courts, has removed these re- 
ceivers, and appointed a distinguished citizen of the State of Michigan as their 
successor, for the lines within the jurisdiction of that court, —I say in disre- 
gard of the comity which has existed between courts of different circuits; for 
the pretext of enforcing local liens, said orders are too transparent to deceive 
any one, and for two reasons: First, there will be no line extending through 
various States without the creation in those States of local liens by mortgage, 
judgment, or otherwise; and, secondly, a foreclosure of those local liens may 
proceed independent of any receivership. But that court is a court of equal 
jurisdiction — of equal power and rank with this, and this court disclaims any 
intention of questioning or reviewing its action. We have no appellate juris- 
diction, and the practical question which comes before us is, what action shall 
be taken by this court upon the basis of the present status? As by the act of 
removing these receivers from the custody and control of certain portions of 
the Wabash line, some measure of power for protecting the entire property is 
taken away, the duty of this court is to take special care of the property left in 
the hands of its receivers, and to see that it is fully protected, and managed for 
the best interests of all concerned. Full jurisdiction, under the Wabash fore- 
closure, over the trustees in all the mortgages, having been acquired by this 
court, the power of foreclosing, as it did, the general mortgage, the power of 
apportioning the burden of receivers’ certificates, and every court indebted- 
ness, among all the varied lines that went into and formed this single system, 
remains with this court, and, under the circumstances, it is fitting that such 
apportionment shall be proceeded with at once.’’ 


There is here a marked contrast with the judicial tone employed by 
Mr. Circuit Judge Gresham in his decision. It will be recollected that 
he nowhere indulges in epithets or conveys any insinuations against the 
integrity of the court in the Eighth Circuit, but he attempts to apologize 
for at least one ruling which seems indefensible upon any conception 
of law or judicial propriety. If the facts are true which Mr. Circuit 
Judge Gresham recited in that opinion ~ and so far they have remained 
unchallenged even by the opinions of the judges in the Eighth Circuit 
from which we are now quoting, he was amply justified in appointing a 
receiver for the lines within his jurisdiction. That conclusion is indis- 
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putable. Such being the case, it is not a proper characterization of his 
ruling to say that it was a ‘‘ disregard of comity.’’ There must in 
every such case be a point where mere comity ends and it must be re- 
membered that in the order in which he appointed the origiaal receivers 
and instituted the ancillary administration, he reserved to himself the 
right to make any supplementary orders which he should deem proper. 
The expression in the above extract, ‘‘for the pretext of enforcing 
legal liens, said orders are too transparent to deceive any one,’’ had 
better been omitted under the circumstances of the case. The learned 
circuit judge could more easily characterize the facts recited in the 
opinion of his co-ordinate judge of the Seventh Circuit as pretexts too 
transparent to deceive any one than explain and justify the facts them- 
selves. 

One of those facts was the entering, on the 21st of September, 1886, 
on motion of counsel for the purchasing committee, the following 
orders : — 


‘Ordered: That from any surplus in their hands arising from the operation 
of the property in their charge over and above the necessary operating expenses 
the receivers herein are authorized, as to them may seem meet, to pay, in whole 
or in part, such interest, coupons or bonds, secured by mortgages superior in 
right to the mortgages foreclosed herein as they may be requested to pay by 
the purehasers at the sale under the decree herein, their successors or assigns.” 

‘“‘ Ordered: That in case the purchasers at the sale under the decree herein 
or their successors or assigns, shall become possessed, by purchase or other- 
wise, of any claims or demands made against the property in charge of the re. 
ceivers in this cause, they shall be subrogated to the rights of the original 
holders of said claims or demands.”’ 


The full significance of these orders, strange as they read, does not 
lie on their surface, though the mind beats about in vain to discover 
what conception consistent with any existing theories of equity could 
have prompted the passing of them. ‘The purchaser at a judicial sale, 
in his character of purchaser, is a stranger to the litigation. He is 
under the control of the court only so far as is necessary to enforce 
compliance on his part with the terms of his purchase. If the prop- 
erty purchased is in the hands of a receiver pendente lite, what has he 
to do with the conduct of the receiver, so that he gets unimpaired the 
property which he has purchased? On what possible theory can he be 
permitted to say to whom the receiver shall pay money or not 
pay money? More than this, upon what possible conception of 
law or judicial propriety can he be allowed to say that the 
receiver shall be ordered at his dictation to pay money to some 
of the holders of bonds under prior mortgages and to leave others 
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unpaid — preferring some and postponing others? The second of 
these orders, standing alone, looks innocent enough on its face, 
but, read with its predecessor, it is seen that it merely supple- 
ments it. The first order empowered the purchasers at this judicial 
sale, who were really the plaintiffs in the suit, to say to private in- 
cumbrancers: ‘‘ If you will join our scheme of reorganization, you 
shall have your interest, if you do not you may not have it, although 
you may starve for want of it.’’ The second, or supplementary order, 
enabled them, after subjecting the bondholders under the prior mort- 
gages to this experimentum crucis, to buy up the bonds of such holders 
at such price as, after feeling the pressure of the thumb screws, they 
might be willing to take for them. It almost passes belief that such 
orders were ever granted in a court of equity, presided over by judges 
of capacity and long experience. The infamous use which was made 
of them, in endeavoring to force the prior mortgagees to take less than 
what their contracts called for, was recited in calm language in Judge 
Gresham’s opinion. 

Other facts inhere in this remarkable litigation, which, though not 
appearing on record, are well known. The reason why the remarkable 
series of orders which were made passed unchallenged was due to the 
fact that the chief parties to the litigation were not adversary parties. 
The blanket mortgage, covering the whole Wabash system, was un- 
doubtedly made with a view, after a careful forecast, of undertaking this 
very proceeding. There is scarcely a doubt that a majority of the 
bonds were held and are still held by the plaintiffs in this litigation, 
and that those who have manipulated this litigation are both plaintiffs 
and defendants. Leaving out the names of his confederates, regarding 
them as mere satellites, the principal manipulator of this litigation, the 
real plaintiff, and the real defendant, is a man who for twenty years has 
had an odious reputation as a stock-jobber and railroad fixer and 
wrecker. His former connection with the fraudulent issue of securities 
of the Erie Railroad is an essential part of the business history of the 
country. He is the solvent lessee of the Wabash system who created 
the floating debts secured by his own indorsements, which the orders 
of the court complaisantly took up by means of receivers’ certificates, — 
which certificates it undertook to thrust as a lien under the oldest 
mortgages, thus impairing the obligations of the contracts made with 
those mortgagees in the very highest point. He has been for years the 
principal owner of the Western Union Telegraph Company, and it was 
a significant feature of this litigation that a gentleman who for many 
years has been the attorney of the Western Union Telegraph Company 
at St. Louis was appointed the special master in chancery to whom all 
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matters connected with the litigation requiring investigation in a mas- 
ter’s office have been referred —the standing masters of the court 
being ignored. Itis due to the gentleman referred to, to say that he has 
always borne the highest reputation at the bar for capacity and integ- 
rity, and that nothing is known concerning his connection with this 
litigation to impair that reputation. Nevertheless, the fact, as we 
firmly believe, remains: 1. That the real plaintiff in this litigation is a 
single person. 2. That the real defendant is the same person. 3. 
That the remarkable orders which have been passed, have been passed 
nem. con. so far as any contest is concerned, through the fact of this 
ubiquitous litigant consenting thereto with himself. 4. That the re- 
ceivers appointed to hold the property are his own mere agents and serv- 
ants, being directors for the railway system prior to the time when 
they were so appointed. 5, That the special master in chancery, to 
whom has been referred many of the gravest matters connected with 
this litigation, has long previously been one of his attorneys, in sub- 
stance and fact, though not in name. 

On the occasion referred to, the 30th of December last, when the 
order was made, turning over the Eastern lines to Mr. Receiver Cooley, 
the learned district judge of the United States Court at St. Louis in- 
dulged in some oral remarks which are now reported in the Federal Re- 
porter.} 

There is one feature in the observations which he made which is 
highly creditable to him; in fact, his stand was in a sense chivalric. 
He seems to have thought and felt that the circuit judge of the Seventh 
Circuit was firing over his shoulder at the circuit judge of the Eighth 
Circuit, and he took upon himself the responsibility of saying, in sub-, 
stance, that, while he declined to make the original order appointing 
the receivers, he entirely approved of the appointment. He said: — 


“Without affirming or denying what has been done elsewhere, — without 
being unjudicial enough to comment upon what has happened elsewhere, — 
this court yields its administration to no one except an appellate tribunal. 
Thus standing, being thoroughly satisfied that the original action of this court 
was correct, not only in taking possession of these vast properties, but also in 
the appointment of its receivers, I have only this to say: An intimation has 
been made, which I see before me, that the district judge (myself) refused to 
pass the original order. It is true in one sense; it is false in another sense. 
After having satisfied myself that the order was proper, it occurred to me, as 
the limits of my jurisdiction were only within this one district, it was wiser 
and better that the order should come from the circuit judge, whose jurisdic- 
tion, so far as these properties are concerned, extended over all the propertics 


1 29 Fed. Rep. 628 et seq. 
VOL. XXI. 53 
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west of the Mississippi River. It was not because I thought that the order 
should not be granted. I fully concurred with what was done. It was a mere 
suggestion that the order from the circuit judge would be wiser and better, 
and I so informed my brother judge at the time, and I assume the full measure 
of responsibility, if there is any, to be attached to it. I hold, however, that 
the action was right from the beginning to the end, and I stand on that proposi- 
tion. It was the duty of this court, under the circumstances presented, to take 
possession of this property, and conserve the interests of all concerned.”’ 


The learned district judge, in another part of his rambling remarks, 
is reported to have referred, for justification of the action of the court 
in appointing the receivers on a bill filed by the debtor against his cred- 
itors, to the decision of Mr. District Judge Shipman. ‘The case alluded 
to is not cited. We, however, make bold to say that neither Mr. Dis- 
trict Judge Shipman nor any other judge of reputation in England or 
America ever before appointed a receiver of property upon a bill filed 
by a debtor against his creditors. ‘‘ Brother Shipman,’’ as the learned 
district judge said, may have ‘‘ gone over that class of thought ;’’ but 
he never entered upon that line of action. The learned district judge 
further said: ‘* Since that time, fortunately, the Supreme Court of the 
United States has said that itis right.’’ Neither the Supreme Court 
of the United States nor any other appellate court has ever said that it 
is right to appoint a receiver of property on the application of the 
debtor. That court has never said it and never will say it; and there 
is not the faintest shadow of a probability of the appointment of these 
receivers being drawn into a precedent. The allusion of the learned 
district judge to the receivers of the Ohio and Mississippi Railroad 
Company did not at all strengthen his remarks. That receivership 
continued during a period of seven years. It was one of the most ex- 
traordinary and indefensible exertions of the powers of a court of 
equity in the discretionary matter of taking possession of a property 
by means of its receivers which the judicial annals of the Anglo-Ameri- 
can race afford. In fact the courts concerned literally went into the 
railroad business and continued in the railroad business for this re- 
markable stretch of time. 


NECROLOGY oF THE Proresston. — The Revue de Droit International 
et de Législation Comparée says of Mr. Laurent, who died at Ghent on 
the 11th of February at the age of seventy-six: *‘ He was one of the 
most illustrious jurists of our time. His works are prolific; as his- 
torian, he wrote eighteen volumes on the ‘Study of the History of 
Humanity ;’ as jurisconsult, he wrote thirty-three volumes on the 
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‘Principles of Civil Law,’ four volumes of ‘ Elementary Course of 
Civil Law,’ ‘ Advanced Project of the Revision of the Civil Code,’ 
and eight volumes of ‘ Civil International Law.’ As an ardent de- 
bater, he threw himself into the political controversies of his country 
and left numerous writings on the Church, the State, Jesuits and Ultra- 
montane theories.’’ 


Loxe anp SHort Haut. — We have received a copy, in pamphlet 
form, of Judge Deady’s opinion in answer to the petition of the re- 
ceiver of the Oregon and California Railway Company asking for in- 
struction with reference to certain questions arising in the management 
of the road under the Interstate Commerce Act of Congress. This 
road is wholly situated within and terminating at the southern bound- 
ary of the State of Oregon, and is about to be connected with a Cali- 
fornia railway, when the two roads thus connected will form a through 
line between Portland and San Francisco. A third railway which runs 
from Yaquina Bay to Albany, Oregon, by the aid of connecting steamers, 
is enabled to absorb a portion of the freight that otherwise would be 
carried on the Oregon and California road and is thus a competitor of 
that road. Another road, the Canadian Pacific, by connection witha 
line of steamers running between its western terminus and San Fran- 
cisco, is also another formidable competitor, making it necessary to 
make corresponding rates on the Oregon and California. Hence the 
request of the receiver of that road for instruction as to whether, under 
the Iuterstate Commerce Act, such rates could be made for through 
travel and traffic as would enable that road to compete for the same, 
at points where competition by water or rail exists, although the rates 
for the long haul between Portland and San Francisco or intervening 
points may be less than those for a shorter haul in the same direction 
between these places and points, etc., etc. Judge Deady, in an elabor- 
ate opinion, instructs the receiver to make a less rate for a long haul 
than a short one in conjunction with connecting lines or otherwise, when- 
ever, by reason of competition with other lines or means of transporta- 
tion, the same is necessary to enable the Oregon and California road to 
retain or acquire business. He is also instructed not to give passes 
over his road to any member of the family of an employee thereof, for 
interstate travel. 

Judge Deady has been severely criticised on account of this decision 
by the newspaper press, which charges him with nullifying a ‘* plain 
act of Congress,’’ and abusing his judicial position to direct an infrac- 
tion of the law. We have not investigated this subject with any de- 
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gree of care and, therefore, do not feel so confident as the newspaper 
editors are, in criticising the learned judge. We have, however, great 
confidence in his legal acumen and in his ability to construe correctly 
an act of Congress that is not quite so clear as it might be. The main 
point the judge makes is, that the act was intended, among other things, 
to prevent discrimination between long and short hauls, except where 
they are made under substantially dissimilar circumstances and con- 
ditions, the prohibition in the act itself applying to cases where the 
services are made ‘‘ under substantially similar circumstances and con- 
ditions.”’ 


al 


BOOK REVIEWS. 


THE AMERICAN DECISIONS, Vols. 86, 87, 88 and 89. San Francisco: Bancroft-Whitney 
Co. 1837 


THE AMERICAN REPORTS. Vol. 67. Albany: John D. Parsons, Jr. 1887. 


We have no further criticism to make on this series of reports except to say 
that they are fully up to the standard of the previous volumes. This is praise 
in itself, and praise that is well deserved. 


MYER’S FEDERAL DECISIONS. Vol. 18. St. Louis: The Gilbert Book Co. 1887. 


This volume embraces subjects from Factors to Hypothecation. The bulk 
°f the volume is devoted to the subject of fraud and fraudulent conveyances, 
giving the leading cases on that subject decided by the Federal court. This 
volume keeps up with its predecessors both in the editing and in the publishing 
It is a very valuable work. 


THE LAW OF TAXATION IN LOUISIANA. A Treatise on the Assessment and Collection of 
Taxes and Licenses, State, Parish, Municipal and Local. By E. D. SAUNDERS, of the 
New Orleans Bar. New Orleans: F. F. Hansell & Bro. 1887. 


This treatise presents the statutory law and decisions thereunder of the State 
of Louisiana. The interest in this work must necessarily be local, but where 
the law of Louisiana is analagous to that of other States, the work will, to that 
extent, be valuable elsewhere. It is well arranged and well written, and will, 
no doubt, be valuable to the profession and to the various tax officials in 
Louisiana. 


A DIGEST OF THE DECISIONS OF THE COURTS oF LAW AND EQUITY OF THE STATE OF NEW 
JERSEY FROM 1876 To 1887. By JoHN H. STEWART, Counselor at Law. Vol,3. Tren- 
ton, N. J.: Naar, Day & Naar, Printers. 1887. 

This digest embraces all the cases reported in the regular reports of the State, 
andalso in the reports for the District and Circuit Courts of the United States 
for tne District of New Jersey for the period named. It is, we believe, an in- 
novation for a State digest to include the decisions of the Federal courts,— 
an innovation, however, that is to be commended. The book is well gotten up 
and has an elaborate list of cases criticised. 


A TREATISE ON THE POWER TO ENACT, PASSAGE, VALIDITY AND ENFORCEMENT OF MU- 
NICIPAL POLICE ORDINANCES, with Appendix of Forms and References to all the De- 
cided Cases on the Subject in the United States, England and Canada. By Norton T. 
Horr and ALTon A. BEmIs, of the Cleveland Bar. Cincinnati: Robert Clarke & 
Co. 1887. 

The chief aim of this book is to show concisely and clearly the extent to 


which police regulation may be exercised under general and special powers, . 
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and to formulate rules that may be applicable in determining the validity of 
police ordinances. 

The book is carefully written and systematically arranged, and will, we have 
no doubt, be hailed with satisfaction as well by those whose office it is to enact 
ordinances as by those whose duty it is to enforce and construe them. 


A TREATISE ON THE LAW OF EVIDENCE IN SCOTLAND. By WILLIAM GILLESPIE DICKSON, 
Advocate. Recast,adapted tothe present state of the law, and in part re-written b y 
P. J. HAMILTON GRIERSON, B. A. Oxon, Advocate. In two volumes. Edinburgh: T. & 
T. Clark, Law Booksellers. 1887. 


This is anew edition of the leading treatise on the law of evidence in Scot- 
land. It has been thoroughly recast and in part re-written by Mr. Grierson. 
This has been a standard authority on the law of evidence in Scotland since it 
was first published in the year 1855. Owing to the difference between the system 
of jurisprudence which prevails in that country and that of the United States, 
the work will, of course, be of little use to the profession in this country, ex- 
cept perhaps, in Louisiana, where, as in Scotland, their jurisprudence is founded 
on the civil law. Still, it will not be without a certain degree of interest to 
American lawyers in general. 


AMERICAN TRADE-MARK CASES Decided by the Courts of the United States, both State 
and Federal, and by the Commissioner of Patents, and reported between 1879 and 1887. 
By BENJAMIN PRICE and ARTHUR STEWART, of the Baltimore Bar. Baltimore: Cush- 
ings & Bailey, Law Publishers. 1587. 


This is a valuable collection of decisions on the subject of trade-marks, and 
begins at the period where Mr. Rowland Cox’s collection of cases on this subject 


left off. To the members of the profession who have cases pertaining to this 
branch of the law, this work will be a great boon. The decisions are given in 
full, and embrace about one hundred and seventy-five cases, many of which are 
very interesting. In glancing over the book many very familiar phrases catch 
the eye, e.g., ** Barbed Wire Fence,’? ‘* Durham Tobacco,”’ ‘* Goodyear Rub- 
ber,’’ Hostetter’s Bitters,’’ Sapolio,’’ names “familiar in our mouths (or at 
least to our eyes) as household words.’’ In nearly every case contained in this 
volume, reference is made to cases decided by the English Court of Chancery, 
and these are largely relied on as precedents. A syllabus is given in each case, 
and the work closes with a very full index or rather ‘‘ index-digest.’”’ The edi- 
tors have done their part wel', and the publishers are not behind in their part, 
for the book is a very handsome one. 


A TREATISE ON THE LAW OF DEEDS, their Form, Requisites, Execution, Acknowledg- 
ment, Registration, Construction and Effect; covering the Alienation of Title to Real 
Property by voluntary Transfer. Together with chapters on Tax Deeds and Sheriff's 
Deeds. By Rospertr T. DEVLIN, Counselor at Law. Intwo volumes. San Francisco: 
Bancroft-Whitney Co. 1887. 

The title page of this book gives a fair idea of the comprehensive nature of 
this treatise on the law of deeds. It is a very elaborate, and we think, valuable 
work. It has evidently been prepared with great care, and is likely to be pop- 
ular with the profession. In the preface the author explains how he has 
divided the work, as follows:— 

“Though no formal division has been made, the work consists of ten parts: 
Part first, embracing chapters one to six, is devoted to a consideration of the 


BOOK REVIEWS. 809 


general requisites of deeds, including, with an introductory chapter, such mat- 
ters as the various kinds of conveyances, what must pass by deed, the parties 
to a deed, the necessity of a writing for the conveyance of real estate and the 
doctrine of part performance. Part second, consisting of chapter seven, is 
taken up with a consideration of the formal parts of the deed, treating of such 
matters as the form of the deed generally, the date, the name and description of 
the parties, the granting words, the habendum, reddendum, and testimoniuim 
clauses. The execution of the deed constitutes part third, consisting of chap- 
ters eight to thirteen, in which part attention is given to the reading, signature, 
sealand attestation of the deed, and its delivery, either absolutely or in escrow. 
In part fourth, consisting of chapters fourteen to eighteen, the question of the 
execution of deeds in certain relations is considered, taking up the subjects of 
the execution of deeds by private and municipal corporations, execution of 
deeds under power of attorney, under powers of sa’e in trust deeds and mort- 
gages, execution of deeds by trustees for sale, and lastly, the subject of alter- 
ations and filling up blanks. 

“ Having now an executed deed, part fifth, including chapters nineteen to 
twenty-two, is devoted to a treatment of the law of acknowledgment and regis- 
tration, and the notice supplied by the record. This concludes the first vol- 
ume. Part sixth, consisting of chapter twenty-three, contains a statement of 
the law of notice, in general, by possession, ageucy and lis pendens. 

‘Part seventh, chapter twenty-four, treats of the subject of the consideration 
and the various rules connected with it. In part eighth, the construction of 
deeds is considered. This part, consisting of chapters twenty-five to thirty, 
includes the general principles of construction, the law of community property 
asapplicable to deeds, the law of covenants, conditions, limitations, reserva- 
tions, exceptions, restrictions, stipulations, recitals and description, and of a 
deed subject to a mortgage. Part ninth, including chapters thirty-one to thirty- 
seven, treats of the effect of deeds, or of the transactions resulting in deeds, 
embracing such matters as, whether a deed absolute in form isa mortgage or 
not, the effect of a deed where the grantee does not pay the purchase-money, 
the effect of the deed in conveying fixtures, the vendor’s lien, and the effect of 
the deed by way of estoppel and merger. This concludes the subject of volun- 
tary transfer, and the tenth part, consisting of chapters thirty-eight and thirty- 
nine, is devoted to a consideration of deeds made under authority of law, tax 
deeds, and sheriff’s deeds.” 

The authorities cited in support of the text are very numerous. Where there 
is a conflict of authority, the author has taken care to state carefully both 
views, and at the same time, to give his own opinion as tothe true rule. At 
the end of the treatise proper, there are chapters on Tax Deeds and Sheriff’s 
Deeds, whichare, undoubtedly, a valuable addition to the work. The whole book 
bears the stamp of more than usually careful preparation, and we heartily com- 
mend it to the profession. 


THE ANGLO-INDIAN CODES. Edited by WHITLEY STOKES, D.C.L., of the Inner Temple, 
Barrister-at-Law, Correspondent of the Institute of France, and late Law-member of 
the Council of the Governor-General of India. Vol. I. Substantive Law. Oxford: At 
the Clarendon Press. 1887. 


This is the first volume of a very interesting work. Its editor, in a general 
introduction, traces the history of the Anglo-Indian Codes, so justly famous as 
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models of comprehensiveness and precision. As Mr. (afterwards Lord) 
Macaulay said, when speaking of the proposal to give to British India a com- 
plete and definite system of law: ‘Our principle is simply this: Uniformity 
when you can have it; diversity when you must have it; but in all cases, cer- 
tainty.’ And that principle has certainly been carried out in the Codes. 

The first commission charged with the duty of codifying the law of British 
India, met in 1834, and prepared in the first instance the draft of a penal code, 
Other commissions were appointed from time to time, and the result is a code 
that approaches perfection. One peculiarity in the forming of this Code is an 
abundant use of illustrations. For example, section 106 of the Penal Code, is as 
follows: — 

‘‘Tf, in the exercise of the right of private defense against an assault which 
reasonably cause; the apprehension of death, the defender be so situated that 
he cannot effectually exercise that right without risk of harm to an innocent 


person, his right of private defense extends to the running of that risk.’”? Then 
follows the illustration : — 


‘* ILLUSTRATION. 


A. is attacked by a mob who attempt to murder him. He cannot effect- 

ually exercise his right of private defense without firing on the mob, and he 

cannot fire without risk of harming young children who are mingled with the 

mob. A. commits no offense if, by so tiring he harms any of the children.”’ 
Another section, in the ‘‘ Contract Act,’’ reads as follows: — 


**29, Agreements, the meaning of which is not certain or capable of being 
made certain, are void. 


** ILLUSTRATIONS, 


‘© a.) A. agrees to sell to B. ‘a hundred tons of oil.’ There is nothing what- 
ever to show what kind of oil was intended. The agreement is void for un- 
certainty. 

‘«(b.) A. agrees to sell to B. one hundred tons of oil of a specified description, 
known as an article of commerce. There is no uncertainty here to make the 
agreement void. 

‘*(c.) A., who is a dealer in cocoa-nut oil only, agrees to sell to B. ‘ one hun- 
dred tons of oil.’ The nature of A.’s trade affords an indication of the meaning 
of the words, and A. has entered into a contract for the sale of one hundred 
tons of cocoa-nut oil. 

‘‘(d.) A. agrees to sell to B. ‘all the grain in my granary at Ramnagar.’ 
There is no uncertainty here to make the agreement void. 

‘*(e.) A. agrees to sell to B. ‘one thousand maunds of rice at a price to be 
fixed by C.’ As the price is capable of being made certain, there is no uncer- 
tainty here to make the agreement void. 

“*(f.) A. agrees to sell to B. ‘my white horse for rupees five hundred or rupees 
one thousand.’ There is nothing to show which of the two prices was to be 
given, The agreement is void.’’ 

To take another section, this time from the ‘‘ Succession Act.”’ 

‘©151. Where a thing specifically bequeathed undergoes a change between 
the date of the will and the testator’s death, and the change takes place with- 
out the knowledge or sanction of the testator, the legacy is not adeemed. 


REVIEWS. 


** TLLUSTRATION, 


“A. bequeaths to B. ‘ all his three per cent consols.’ The consols are, without 
As knowledge, sold* by his agent and the proceeds converted into East India 
stock. This legacy is not adeemed.”’ 

This idea of adding specific illustrations to general propositions is said to 
have been first suggested by Bentham. And Austin is believed to have used 
them in a draft code of the law of libel, which he prepared for Malta. 
Macaulay, in a letter to Lord Auckland, prefixed to the draft of the Penal 
Code, said: ‘There are two things which a legislator should always have in 
view when he is framing laws: The one is that they should be, as far as possi- 
ble, precise; the other, that they should be equally understood. To unite pre- 
cision and simplicity to definitions intended to include large classes of things, 
and to exclude others very similar to many of those which are included, will 
often be utterly impossible. Under such circumstances, it is not easy to say 
what is the best course. That a law, and especially a penal law, should be 
drawn in words which have no meaning to the people who are to obey it, is an 
evil. On the other hand, a loosely worded law is no law, and to whatever ex- 
tent the legislature uses vague expressions, to that extent it abdicates its func- 
tions, and resigns the power of making laws to the courts of justice.’ 

As to the substance of the Codes, the editor of the work says: ‘‘ Their basis 
is the law of England stript of its local pecuiiarities, and modified with regard 
to the condition, institutions and climate of India, and the character, religions 
and usages of the population. Instances of this modification will be found in 
the rules as to frivolous complaints; the right of self-defense; bribery; 
destroying or defiling places of worship and sacred objects; marriage; 
orture; kidnaping; rape; criminal intimidation; breach of contract for 
service; in the exception from section 292 of the Penal Code of obscene 
representations on temples and cars; in the rules as to mortgages, 
air, privacy, rights of way, specific performance; in the savings of local usage, 
and of local, special and personal laws; and lastly, in the exemptions of the 
backward parts of India called the Scheduled Districts, from the operation of 
rules too elaborate for their inhabitants or administrators.” 

The editor has given a very full and interesting introduction to each of the 
Codes, and copious references to the adjudged cases, and the whole work bears 
the impress of careful study and a masterly grasp of legal principle and historic 
facts. 

While hoping that his work will be useful in India, he expresses the desire 
that it willalso be of service ‘ to all who take an interest in the efforts of English 
statesmen to confer on India the blessings of a wise, clear, and ascertainable 
law, and especially to those who are interested in what is still, in London and 
New York, the burning question of codification.”’ 


W. R. W. 
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BOOKS RECEIVED, 


BOOKS RECEIVED. 


American Trade-Mark Cases Decided by the Courts of the United States, 
both State and Federal, and by the Commissioner of Patents, and Reported 
Between 1879 and 1887, with an Index-Digest of the Cases Published. By 
Benjamin Price and Arthur Stewart. Baltimore: Cushings & Bailey. 1887. 


The American Decisions Containing the Cases of General Value and 
Authority Decided in the Courts of the Several States from the Earliest 
Issue of the State Reports to the Year 1869. Vol. 89. San Francisco: Ban- 
croft-Whitney Co. 1887. 


DIGEST OF RECENT CASES. 


DIGEST OF CASES IN THE LAW PERIODICALS. 


[The purpose of this department of the REVIEW is to advise the profession of the points 
decided in the latest reported cases of importance, and to show how complete reports of 
the same may be obtained. To this end, a syllabus of each case is given, together with the 
name, date and page of the journal where the case is reported. ] 


NAME. ABBREVIATION, 


Albany Law Journal. 
American Law Record. 
American Law Register. 
Auantic Reporter. 
Canada Law Journal. 
Canadian Law Times. 
Central Law Journal. 
Centra) Reporter. 
Chicago Legal News. 
Criminal Law Magazine and 
Reporter. 
Criminal Law 
Daily Law Record. 
Daily Register. 
Eastern Reporter. 
Federal Reporter. 
Internal Revenue Record. 
Insurance Law Journal. 
Irish Law Times. 
Journal of Jurisprudence. 


Kentucky Law Reporter and 
Journal 

Law Journal. 

Law Times. 

Lancaster Law Review. 

Legal Adviser. 

Legal Intelligencer. 

Legal News. 

Luzerne Legal Register. 

Maryland Law Record. 

New England Reporter. 

Northeastern Reporter. 

Northwestern Reporter. 

New Jersey Law Journal. 

Pittsburg Legal Journal. 

Pacific Reporter. 

Railway and Corporation Law 


Jour. of Jur. 
Kansas Law Journal, Kan, L. J 


ADDRESS. 
Albany, N. Y. 
Cincinnati, 
Philadelphia, Pa. 
St. Paul, Minn. 
Toronto, Can. 
Toronto, Can. 

St. Louis, Mo. 
Rochester, N. Y. 
Chicago, IL. 


Jersey City. 
Austin, Texas. 
Boston, Mass. 
New York. 
Albany, N. Y. 
St. Paul, Minn. 
New York. 

New York, 
Dublin, Ireland. 
Edinburg, Scotland. 
Topeka, Kan. 


Louisville, Ky. 
London, Eng. 
Scranton, Pa. 
Lancaster, Pa. 
Chicago, Ill. 
Philadelphia, Pa. 
Montreal. 
Wilkesbarre, Pa. 
Baltimore, Md. 
Rochester, N. Y. 
St. Paul, Minn. 
St. Paul, Minn. 
Newark, N. J. 
Pittsburg, Pa. 
St. Paul, Minn. 


PUBLISHED. 


Weekly. 
Monthily. 
Monthly. 
Weekly. 
Fortnightly. 
onthly. 
Weekly. 
Weekly. 
Weekly. 


Monthly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Monthly. 
Weekly. 
Weekly. 


PRICE. 


Journal, 
Reporter. 
Southeastern Reporter. 


Railw. & Corp. L.. J. New York, N. Y. Weekly. 
Re Weekly. 


Pp. Boston, Mass. 
S. E. Rep. 
Southern Reporter. 


St. Paul, Minn. Weekly. 
So. 
Southwestern Reporter. Ss. W. Rep. 


St. Paul, Minn. Weekly. 
St. Paul, Minn. Weekly. 
Supreme Court Reporter. - Sup. Ct. Rep. 
Virginia Law Journal. V. 


St. Paul, Minn. a: 

a. L. J. Richmond, Va. Monthly, 
Washington Law Reporter. Wash. L. Rep. Washington, D. C. Weekly. 
Weekly Law Bulletin. Week. L. B. Columbus & Cin., O. Weekly. 
Weekly Notes of Cases. W.N.C. Philadelphia, Pa. Weekly. 
Western Reporter. West. Rep Rochester, N. Y. Weekly. 


ABANDONMENT OF CAUSE, see ATroRNEY; ILOMESTEAD. 


ACCIDENT INSURANCE. — [Interpretation — Question for jury]—Death by 
act of third person. —U., a minor who had enlisted, deserted from the army, and was 
shot by an under-sheriff, who attempted to arrest him. There was aconflict of evidence 
on the point as to whether the officer knew at the time of the shooting that the party 
shot was the deserter, and also as to whether the killing was in self-defense. Held, that. 
if the officer did not know that the person he fired at was U., and did not intend to kill 
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liest Am. 
Ban- Can. L. J. 
Can. L. T. 
Cent. L. J. 
Cent. 
Ch. Leg. N. 
Cr. L. Mag. Bimonthly. 
Cr. L. Rep. Weekly. 
Daily L. Rec. Daily. 
Daily Reg. 
East. Rep. 
Fed. Rep. reekly. 
Int. Rev. Rec. Weekly. 
Ins. L. J. Monthly. 
Irish L. T. beers 
Weekly. 
Ky. L. Rep. 
L. J. 
L. T. 
Lan. L. Rev. 
Leg. Adv. 
Leg. Int. 
R 
. Reg. 
Md. L. Ree. 
N. Eng. Rep. 
N. East. Rep. 
N.W. me 
N.J. LJ. 
Pittsb. L. J. 
Pac. Rep. 


ACCIDENT INSURANCE — Continued. 


ACCOMPLICES, see CRIMINAL Law. 
ACKNOWLEDGMENT, see DEED. 


ACTION.—[Payment]— Action to recover money fraudulently paid.—A volun- 


—. See HUSBAND AND WIE; PARTNERSHIP. 


ADMINISTRATOR DE BONIS NON, see EXECUTORS AND ADMINISTRATORS. 
ADVERSE POSSESSION, see STATUTES OF LIMITATION. 
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U,, it could not be said, as matter of law, that U. lost his life by the design of the officer, 
within the meaning of an accident policy insuring U., which provided that “‘ the insur- 
ance should not extend to any case of death or personal injury unless the claimant 
establish, by direct and pusitive proof, that the death or injury was caused by external 
violence and accidental means, and was not the result of design, either on the part of 
deceased, or any other person,” and that the case should be submitted to the jury, — 
Utter v. Traveler's Ins. Co., Sup. Ct. Mich., 32 N. W. Rep. 812. 


2.—. ——-. Death by unlawful act. — Where a person who is insured deserts from the 

army, and is shot by a sheriff, who is attempting to arrest him, as alleged in self-de- 
fense, it cannot be held, as matter of law, that he was engaged in an unlawful act, 
within the meaning of a policy of accident insurance, providing that no claim shall be 
made “when the death or injury may have happened * * * while engaged in or in 
consequence of any unlawful aet.”’ — Ibid. 


3. ——. [Proofs of loss— Waiver— Agency] —Circumstances under which com- 

pany hell to have waived immediate notice of loss. — An agent of an accidentin- 
surance company who had served it in that capacity for ten years, and who had written 
the risk, when told by a friend of the assured of his death, undertook to notify the com- 
pany at its principal office. He did so, and was supplied by the secretary with blanks for 
“proofs,” which he gave to the representatives of the assured, with instructions to 
return them to him when filled out. This was done. He kept them several months; 
and then sent them back for correction. When they came into his hands again he held 
them back several weeks before sending them to the home office, which retained them 
without objection that they came too late. Held, that the company had treated the 
agent as having authority to receive proofs, although the policy required notice to the 
home office, and that it was not in a position to exact a forfeiture for failure to give 


“immediate notice.’”’— Traveler’s Ins. Co. v. Edwards, Sup. Ct. U. S., 7 Sup. Ct. Rep. 
1249, 


tary payment of money paid upon a claim of right, with full knowledge of all the facts, 
cannot be recovered back merely because the party, at the time of payment, was igno- 
rant of or mistook the law as to its liability. The illegality of the demand paid consti- 
tutes, of itself, no ground for relief, but there must be, in addition, some compulsion or 
coercion attending its assertion which controls the conduct of the varty making the 
payment. — Jefferson Co. v. Hawkins, Sup. Ct. Fla., 2 Se. Rep. 362. 


AGENCY, see ACCIDENT INSURANCE; CONTRACT 
ALIMONY, see REMOVAL OF CAUSE. 
ALLEGATA ET PROBATA, see CIVIL PROCEDURE. 


ALLOWED IN MISSISSIPPI, see ASSIGNMENT FOR CREDITORS. 
ALTERATION, see EVIDENCE. 


AMENDMENTS, see STATUTES OF LIMITATION. 
ANCIENT DOCUMENTS, see EVIDENCE. 
APPEAL, see CONSTITUTIONAL Law. 
APPROVAL BY PRESIDENT, see Army. 


ARBITRATION, see ConTRacTs OF WORK; RAILWAY COMPANIES. 
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ARMY.— [Officer — Court-martial—Sentence— Approval by president] — Must 
be actual and not a departmental order. — Under the sixty-fifth article of war (2 
St. U. 8.367, ch. 20), the sentence of a general court-martial, in time of peace, to the effect 
that a commissioned officer be dismissed from service, is inoperative until approved by 
the president, whose action in that respect is judicial in its chgracter; and an order of 
the president approving the proceedings and sentence will not be sufficient, unless it is 
authenticated in a way to show otherwise than argumentatively that it is the result of 
the judgment of the president himself, and that it is not a mere departmental order, 
signed by the secretary of war alone, which might or might not have attracted his per- 
sonal attention. The fact that the order was his own should not be left to inference 
only. — Runkle v. United States, Sup. Ct. U. S., 7 Sup. Ct. Rep, 1141. 


ARSON. — [“‘ Curtilage"’] — What included in the term “curtilage.” —Code Ala., 
sec. 4347, provides that any person shall be guilty of arson in the second degree who 
“ willfully sets fire to any barn, stable, shop, or office within the curtilage of any dwelling- 
house,” etc. Held, on the trial of defendants for having set fire to a barn, that the term 
“curtilage,” as used in the statute, includes the yard or space of ground near to the 
dwelling-house, contained in the same inclosure, and used in connection with it by the 
household, and that the barn in question opening into the yard immediately adjoining 
the dwelling, and forming a part of the inclosure, must be considered as within the 
curtilage of the dwelling-house. —[The court cite: Fisher v. State, 43 Ala. 17; Pitcher v. 
People, 16 Mich. 142; State v. Whit, 4 Jones (N. C.), 349; 1 Whart. Crim. Law, sec. 783.] — 
Washington vy. State, Sup. Ct. Ala., 2 So. Rep. 356. 


ASSAULT AND BATTERY, see Corporation. 

ASSESSMENTS, see MUNICIPAL CORPORATIONS ; MUTUAL INSURANCE. 
ASSESSMENT OF BENEFITS, see Hicuwayrs. 

ASSESSMENTS OF DAMAGES, see MUNICIPAL CoRPORATIONS. 


ASSIGNMENT FOR CREDITORS. — [Fraudulent conveyance] — Assignee may 
sue to set aside fraudulent conveyance of assignor, when.— An assignee for 
the benefit of creditors may sue to recover property conveyed awuy by his assignor in 
fraud of creditors, if such property is required to satisfy the assignor’s debts. But, 
where the evidence shows that the assignor has used the property to pay off a debt justly 
due by him, no action wiH lie to recover it back.— [The courtcite: Pillsbury v. Kingon, 
33 N. J. Eq. 287. See,also,Sweetser v. Camp (Mich.), 29 N. W. Rep. 511, and note; Foster 
v. Knowles (N. J.), 7 Atl. Rep. 295, and note; Jackson v. Beach (N. J.), post, ——-; Heath 
v. Slocum (Pa.), post, 259.] — Grant v. Crowell, Ct. Ch. N. J., 9 Atl. Rep. 201. 


2—. [Fraudulent conveyance — Mortgage] — Retention of possession of land 
does not render mortgage fraudulent. — An insolvent debtor, just before he made 
and recorded his general assignment, executed and put of record a mortgage of certain 
real estate included in the assignment, in which he secured sureties on his notes. 
Until default, the debtor was to remain in possession of the real estate conveyed. Held, 
that the assignment was not rendered invalid by the reservation of the possession of 
the land mortgaged to the debtor. — Estes v. Gunter, U. S. Dist. Ct. N. Dist. Miss.,7 Sup. 
Ct. Rep. 1275. 


8, —. [Preferences — Mississippi— Allowed in Mississippi].—In Mississippi a 
general assignment by an insolvent debtor is not invalid because it contains prefer- 
ences. —Ibid. 


4.——. [Husband and wife] — Payment of bona fide loan to wife. — The fact that 
during the period immediately preceding the assignment which the insolvent debtor 
knew was impending, and for which he was getting ready, he paid money to his wife in 
settlement of a bona fide loan which she had made him, does not impair the subsequeat 
assignment. — J bid. 


5. ——. —. Allowing the wife to use money withdrawn from the business. — 
The insolvent debtor kept a store, from which it was customary for his residence to 
draw its supplies. His wife was oneof his clerks, and she was privileged to take money 
from the cash drawer in the course of business. Held, that the continuance of these 
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ASSIGNMENT FOR CREDITORS — Continued. 


things during the time immediately preceding the assignment did not operate to invali- 
date it. — bid, 


6, ——. (Preferences — Fraudulent conveyance — Mortgage) — Fraudulent pref- 
erences under South Carolina statutes. —(ien. Si. 5. C., sec. 2014, prohibiting a 
debtor from making preferences in an assignment for the benefit of creditors, was not 
intended as a remedy against fraud, but was intended, where the debtor had made an 
assignment, to insure an equal distribution of his assets. And a mortgage given by the 
debtor as security, which has the effect of fraudulently preferring one creditor over 
another, does not come within the provisions of the statute. — Lamar y. Pool, Sup. Ct. 
S. 8. E. Rep. 322. 


7.—.—. When a mortgage not deemed an assignment. — Where a paper exe- 
cuted as a mortgage has all the forms and incidents of an ordinary mortgage, is recorded 
as such, and acted under as such by the mortgagee, though the mortgage is executed by 
an insolvent debtor, and embraces all his assets, it cannot be considered an assignment 
so as to come within the statute above cited. — [Compare Freund v. Yaegerman, 26 Fed 
Rep. 812; Clapp v. Nordmeyer, 25 Fed. Rep. 71; Kerbs v. Ewing, 22 Fed. Rep. 693; Perry 
v. Corby, 21 Fed. Rep. 737; Clapp v. Dittman, Jd. 15; Kellog v. Richardson, 19 Fed. Rep, 
70; Bean v. Patterson, 12 Fed. Rep. 739. As to the general question of the prohibition 
of preferences in general assignments, see Schwartz v. Sautler (N. Y.),9 N. E. Rep. 448, 
and note.) — Jbid. 


8. —. ——. [Knowledge] — When creditor may accept security. — Under the gen- 
eral assignment law of Michigan, a creditor having no knowledge of a contemplated 
assignment of his debtor for the benefit of his creditors has a legal right to accept pay- 
ment of or security for his just claim against such debtor. —[The court cite: Root v. 
Potter, 26 N. W. Rep. 684; Root v. Harl, 29 N. W. Rep. 29; Sweetser v. Camp, Jd. 506. 
See, also, In re Guyer (Iowa), 29 N. W. Rep. 826; Bates v. Paddock (Ill.), 9 N. E. Rep. 257; 
Third Nat. Bank v. Lanahan (Md.), 7 Atl. Rep. 615.] — Field vy. Fisher, Sup. Ct. Mich., 32 
N. W. Rep, 838. 


—. See REMOVAL OF CAUSE. 
ATTACHMENT, see CorPoRATIONS. 


ATTORNEY. — [Disbarment] — Attorney disbarred for altering receipt, etc. — 
In a proceeding to disbar an attorney, held, upon examination of the evidence, that he 
was guilty of the charge of altering a receipt, and of other misconduct, and should be 
disbarred. — [Compare Jeffries v. Laurie, 27 Fed, Rep. 195, and note; In re Snyder, % 
Fed. Rep. 917; In re Wall, 13 Fed. Rep. 814, and note, State v. Burr (Neb.), 28 N. W. Rep. 
269, and note; In re Moore (Cal.), 13 Pac. Rep. 88; People v. Green (Colo.), 13 Pac. Rep. 
514; In re Cowdery (Cal.), 10 Pac. Rep. 47, and note; In re Houghton (Cal.), 8 Pac. Rep. 52, 
and note.] — Jn re Serfass, Sup. Ct. Pa., 9 Atl. Rep. 674. 


2.—. [Fees— Abandonment of cause] —What acts do not constitute an aban- 
donment of cause. — Where plaintiff, an attorney, was, without any special contract 
as to the extent of his services or compensation, engaged by defendant as assistant 
counsel in an action, and rendered important services therein, until the action was, with 
the exception of some little accounting, practically finished, whereupon he withdrew 
his services, held, that plaintiff's withdrawal did not constitute an abandonment of the 
cause by him, and that he was entitled to a quantum meruit for services rendered. — 
[Cases examined: Sec Watts r. Todd, 1 McMul. 26; Byrd rv. Boyd, 4 McCord, 246; Clen- 
dinen v. Black, 2 Bailey, 488; Bacot v. Parnell, 2 Bailey, 424.) — Whitner v. Sullivan, Sup. 
Ct. 8. C., 2S. E. Rep. 391. 


3. —. ——. [Garnishment —Costs]— Court may fix attorney's fee without hear- 
ing evidence. — Under Rey, St. Tex., art. 219, providing that, *‘ where the garnishee is 
discharged upon his answer, the costs of the proceeding, including a reasonable com- 
pensation to the garnishee, shall be taxed against the plaintiff,” an attorney’s fee of $10 
is properly allowed to a garnishee so discharged, who has employed an attorney to 
draw his answer denying indebtedness, and the court need not take testimony to deter- 
mine the value of the attorney’s services. —[The court say: ‘It would certainly be 
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ATTORNEY — Continued. 

competent for the court to demand evidence if it saw proper, and in some cases this 
might be necessary. But it is to be presumed that the court is sufficiently acquainted 
with the value of professional services in preparing a garnishee’s answer which is pre- 
sented to it without hearing testimony. It being the rule in Pennsylvania that the stip- 
ulation in a mortgage for a certain commission as attorney’s feces in case of default is to be 
deemed in the nature of a penalty, and that under it only reasonable attorney's fees may 
be recovered, the Supreme Court of that State held that the amount may be fixed by the 
court without the aid of extrinsic evidence. Daly v. Maitland, 88 Pa. St. 884. In the 
opinion in the case cited, Chief Justice Sharswood says: ‘The courts, from a practical 
knowledge of professional work, are able to say in every particular case what ought to 
be the compensation or rate of commissions for collecting a debt by suit.’ Litigants 
who have to pay attorney’s fees in such cases are not apt to lose by leaving the amount 
to the determination of the court. It is likely to be less than that established by the 
testimony of the experts, who are alone competent to testify as to the value of such 
services. We have no doubt that appellants had the right to introduce evidence to show 
that a sum less than that awarded by the court was reasonable. But no offer to do this 
was made.”] — Johnston vy. Blanks, Sup. Ct. Tex., 4S. W. Rep. 657. 


ATTORNEY AND CLIENT, sce EVIDENCE. 

BAIL, see CRIMINAL PROCEDURE, 

BILL OF EXCEPTIONS, see REMOVAL Or CausE. 

BILL OF LADING, see CARRIERS OF GOODS. 

BLANES, see NEGOTIABLE INSTRUMENTS. 

BONDS, see NEGOTIABLE INSTRUMENTS. 

BONA FIDE PURCHASER, see BUILDING ASSOCIATION. 
BOUNTY, see PARENT AND CHILD. 

BRAKEMAN, see NEGLIGENCE. 

BREWER, see INTOXICATING LIQUORS. 


BUILDING ASSOCIATION. —[Loan— Usury] —Scheme under which loan is 
held to bea mere device to cover up usury.— A member of a building and loas 
association who owned five shares of stock in the association worth $500, in order to 
obtain a loan, agree.! to take 43 per cent on that amount, and execute her note for the 
full amount of $500, and pay interest thereon at the rate of 6 per cent per annum, and, 
besides, to pay one dollar per month on each share of stock, and all fines. Held, that 
the rate of interest thus agreed to be paid exceeded 12 per centum, and the contract was 
a mere device to evade the usury law, and was therefore void. —[The court say: “Such 
contracts have been upheld in England and some of the American States, on the ground 
that they were not, properly speaking, loans, but advancements made to a partner out 
of the common fund, in which he has an equal interest with his fellow-members. Silver 
v. Barnes, 37 E. C. L. 571; Massey v. Citizens’, etc., Association, 22 Kan. 624; Delano v. 
Wild, 6 Allen, 1; A jation v. Stephens, 26 N. J. Eq. 351; Shannon r. Dunn, 43 N. H. 
1%; Parker v. Fulton, etc., Association, 46 Ga. 166. It is to be remarked that in some of 
these cases the charter of the associations authorized them to make such contracts with 
their members, and the decisions rest upon the authority thus granted in their acts of 
incorporation. In others, the associations were not incorporated, and were in fact 
partnerships, * * * We think the contract was one for the loan of money, and that 
the interest to be paid was more than 12 per cent per annum, and the agreement to pay 
it was void. In this view we are supported by a large number of courts of the highest 
authority, the decisions of some of which we here cite: Mills v. Salisbury Ass'n, 75 
N. C. 292; Association v. Graham, 7 Neb. 173; Martin v. Nashville Ass'n, 2 Cold. 418; 
Herbert v. Building Ass’n, 11 Bush, 296; Bechtold v. Brehm, 26 Pa. St. 269.""] — Jackson 
v. Cassidy, Sup. Ct. Tex., 4S. W. Rep. 541. 


2—. —. [Bona fide purchaser] — Sale of member's stock passes no title to 
bona fide purchaser. — If stock of a member of a building and loan association is solé 
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BUILDING ASSOCIATION — Continued. 


by the association for default in payment of interest which is due by the terms of a 
usurious contract, but not legally collectible, the sale will pass no title even to a bong 
Jide purchaser. — Ibid. 


3. —. —. Effect of crediting a member with excessive interest on books of 
association. — The association retained a lien on the member's stock, with the right 
to sell it in case she made default in paying principal or interest. Claiming that default 
had been made, the association sold the stock, but afterwards credited the member on 
its books with an amount sufficient to reduce the interest to 12 per cent per annum, the 
legal rate. Held, that the vice in the contract could not be cured in this way. — Ibid, 


BURDEN OF PROOF, see LIBEL AND SLANDER; MUTUAL INSURANCE; RAILWAY Com- 


PANIES. 


CARRIERS OF GOODS. — [Bill of lading —- Warehousemen] — When carrier not 


liable as a warehouseman — Delivering goods of an inferior grade.—In an 
action of assumpsit against a railroad company for failure to deliver 525 bales of cotton 
described in the bills of lading, the evidence was that one P., a cotton broker, purchased 
large quantities of cotton from time to time, and, under a contract with the defendant 
railway company, caused the cotton to be compressed, and made ready for shipping. 
When compressed, each bale was by him weighed, classed, and marked; and, whena 
number of bales had been so marked, he made outa bill of lading, describing them by 
their appropriate marks, and obtained the certificate of the superintendent of the com- 
press company, indorsed thereon, that the cotton called for by the bill was in the ware- 
house; also the signature of the defendant’s freight agent. Whenever a sale was made 
P. assigned the proper bills of lading to the purchaser. Plaintiffs claimed as such pur- 
chasers and assignees of P. There was evidence that, at the time plaintiff’s bills of 
lading were made out and signed as above, there was no cotton of the grade called for 
in the warehouse (and it was conceded that, by an arrangement between P. and 
defendant, bills of lading were often issued before the cotton called for had arrived), 
but that in this instance there was other cotton on hand of an inferior grade, some of 
which certain employees of P., with the knowledge of dcfendant’s freight agent, 
re-marked with marks indicating the grade called for by plaintiff's bills, and that defend- 
ants forwarded this inferior cotton to plaintiffs. Held, thatin such action the only issue 
was as to defendant’s liability upon the bills of lading as a common carrier, and that it 
was error to charge the jury upon any theory of liability as warehousemen, by reason of 
defendant’s connection with the cotton while in the warehouse, and before delivery for 
shipment. The court also instructed the jury that if defendant's freight agent accepted 
the inferior cotton for shipment to plaintiffs knowing at the time that it was of a quality 
inferior to that called for by the bills of lading, and that the marks on the bales had been 
changed from marks indicating a lower grade of cotton to marks indicating the grade 
called for by plaintiffs’ bills of lading, then the defendant was liable. Held, error. — St. 
Louis, etc., R. Co. vy. Knight, Sup. Ct. U. S., 7 Sup. Ct. Rep. 1132. 


2.—. [Negligence — Joint liability] — Joint liability of proprietors of different 


steamboats run as one “ line.’ — Four steamboats, owned by four separate trans- 
portation companies, were placed by their owners, or were permitted by their owners 
to be placed, before the public as being engaged in the same trade, and as constituting 
together the “ Kountz Line,” with a common agent called the “ Kountz Line ” corpora- 
tion, which was .nvested with unlimited authority in their general management, and . 
in respect to rates of transportation. No contracts were made for transportation in the 
respective corporate names of the transportation companies, but the Kountz Line cor- 
poration, as their common agent, was empowered or permitted to do business for them, 
using, in the agent’s discretion, when making contracts, either the name of the Kountz 
Line or the names of the respective boats of the line. Held, that the several transpor- 
tation companies, having held themselves out as united in a joint enterprise, were 
jointly liable for the default or negligence of those placed in charge of any of the boats; 
and that the fact that the transportation companies owned no property in common, and 
that each was entitled to receive the net earnings of its own boat, was immaterial. — Sun 
Mut. Ins. Co. v. Kountz Line, Cir. Ct. U. S. E. Dist. Louisiana, 7 Sup. Ct. Rep. 1278. 
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CARRIERS OF PASSENGERS. —[Railway companies — Negligence] — Injury 
to passenger attempting to alight.— Where a passenger on defendant’s train left 
his seat as the train approached his station with a view of getting off, and went to the 
rear platform, whereupon the conductor, looking into the car, failed to see him, and 
supposing that he had got off, omitted to call the name of the station, and ordered the 
train, which had not stopped, to move on, whercby the passenger was compelled to alight 
some five or six hundred yards beyond his station, and in consequence incurred injuries 
from which he died, held, that the company was liable in more than nominal damages. — 
[The court cite: Thomp. Carr. Pas. 226; Railroad Co. v. Scurr, 59 Miss. 456; Southern R. 
Co. v. Kendricks, 40 Miss. 374; Vicksburg Bank v. Moss, 63 Miss. 74.) — Louisville, etc., 
R. Co. v. Mask, Sup. Ct. Miss., 2 8. Rep. 360, 


—. See RAILWAY COMPANIES. 

CEMETERIES, see MUNICIPAL CORPORATIONS. 

CHURCH PROPERTY, see TaxaTIon. 

CIVIL PROCEDURE. —[Allegata et Probata — Time] — Variance between plead- 
ing the proof in respect of time.—In proving the time at which a cause of action 


arose, plaintiff is never confined to that laid in his declaration or petition. — Gul/, etc., 
R. Co. v. Witte, Sup. Ct. Tex., 4.8. W. Rep. 490. 


2.—. [Pleading —Evidence— Variance — Consideration] — Variance in respect 
of consideration, when not fatal. — Where the true and real consideration of a con- 
tract of sale of stocks is $50 a share, and it is so declared on, the contract is not inad- 
missible in evidence on the ground of variance, because it recites a nominal and 
immaterial consideration of one dollar.— Struthers y. Drexel, Cir. Ct. U. 8. W. Dist. 
Penn., 7 Sup. Ct. Rep. 1293. 


3.——. [Evidence — Consideration] — Evidence to disprove a nominal consider- 
ation recited in an instrument properly rejected.— A nominal and immaterial 
consideration of a contract sued on need not be proven; it is not error, therefore, to 
reject testimony offered by the defendant, tending to show that no such consideration 
passed. — Ibid. 


—. See SURETIES. 

CLOUD UPON TITLE, see Jupiciat SALE. 

COAL, see SALE OF LAND. 

COMPETENCY, see Juror. 

CONDEMNATION, see 

CONDITIONAL SALE, see FRAUDULENT CONVEYANCE. 

CONGRESS, see ELECTIONS. 

CONSEQUENTIAL DAMAGES, see RalLway COMPANIES. 

CONSEQUENTIAL INJURIES, see RAILWAY COMPANIES. 

CONSIDERATION, see CiviL PROCEDURE; CONTRACTS; NEGOTIABLE INSTRUMENTS; 
PARENT AND CHILD. 


CONSTITUTIONAL LAW. —[Corporations]— Corporation to defray expenses 
under an act pronounced titutional. — An act to appropriate money to pay 
the indebtedness incurred by the State of California under “An act to promote drain- 
age,” which was afterwards declared unconstitutional, is not itself unconstitutional 
under art. 4, sec. 32, Const. Cal., forbidding the legislature to pay claims against the 
State under an agreement made without express authority of law. Temple, J., dissent- 
ing. — Miller v. Dunn, Sup. Ct. Cal., 14 Pac. Rep. 27. 


2, —. [Criminal procedure — Venue] — Missouri statute providing for indict. 
ment in either one of two counties, unconstitutional. — The constitution of Mis- 
souri conferring no power on the legislature to authorize the prosecution of a crime in 
a county other than that in which it was committed, held, that Rev. 8t., sec. 1698, which 
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CONSTITUTIONAL LAW — Continued. 
authorizes an indictment to be found in either of two or more counties, where it is mat- 
ter of doubt in which the offense was itted, and gives the court of the county where 


the indictment was found jurisdiction of the offense, is unconstitutional. — State y, 
Hatch, Sup. Ct. Mo., 48. W. Rep. 502. 


3.——-. [Due process of law—Notice— Appeal— Eminent domain—M 
corporations] — Validity of a statute providing for the widening ofa street in 
acity and assessing damages therefor.— The act of California of Mareh 23, 1876, 
providing for the widening of Dupont street in the city of San Francisco, defining the 
distriet benefited thereby, and appointing a board of commissioners to carry out the 
work, and assess the cost thereof on the property benefited, does not conflict with the 
provision of the constitution that no person shall be deprived of his property without 
due process of law, because, first, such process is provided by the notices (that the 
board of commissioners is organized, and that its report, giving full information of every 
determination of the board which can affect the interest of any person, is open for 
inspection and objection), which are required by the act to be published in the news- 

« papers, and which are sufficient when construed together with the act; for the sufii- 
ciency of such notices is to be determined from the particular circumstances of the 
case in hand, and in this case the ownersof property assessed knew that the act was 
passed, knew what notices were provided for, and knew that the entire cost would bea 
lien on their property ; hence they ought to have been diligent to see that the board per- 
formed its duties properly. The district to be lwas defined in the statute, and 
publication during twenty days thatthe report of the board was open for inspection 
for thirty days was reasonably sufficient, when helped out by the statute. And, second, 
as the power to determine the expediency of a public improvement rests with the leg- 
islature, and is not judicial in its nature, the rightsof persons whose property is taken 
are fully secured if they have a right tove heard as to the amount of compensation 
awarded, and as to the assessment levied, before the lien becomes final upon their prop- 
erty. Such right is protected by the provision that any objection to the action of the 
board, as shown in the report, may be heard and decided by the county court; and the 
notice to be given was suflicient to bring into court all parties interested, not as if the 


pr dings were judicial, but such as the case admits.— Lent vy. Tilson, Sup. Ct. Cal., 
14 Pac. Rep. 71. 


4.——. [Foreign commerce — State taxation] — State taxation of gross receipts of 
steamship company .— A State may not impose upon steamship companies incorpor- 
ated under its laws, a tax upon their gross receipts for freight and passengers trans- 
ported by sea between different States and to and from foreign countries. —Philadelphia, 
etc., Mail Steamship Co. v. Commonwealth, Sup. Ct. U. S., 35 Alb. L. J. 504, 


5. ——. [Interstate commerce — Telegraph companies] —Invalidity of State statute 
regulating transmission and delivery of telegraph messages. — Rev. Stat. Ind. 
1831, sec. 4176, prescribing the order in which telegraphic dispatches shall be sent and sec- 
tion 4178, requiring the delivery, by messenger, of such dispatches, if the persons to 
whom they are addressed, or their agents,reside within one mile of the station, or 
within the city or town in which it is located, are invalid with respect to dispatches to be 
delivered in other States, as an interference with interstate commerce.—[The court say: 
*‘In the consideration of numerous cases in which questions have arisen relating to ordi- 
nary commerce with foreign countries and between the States, this court has reached 
certain conclusions as to what subjects of ce the regulation of Congress is ex- 
clusive, and indicated on what subjects the States may exercise a concurrent authority 
until Congress intervenes and assumes control. Cooley v. Board of Wardens of the 
Port of Philadelphia, 12 How. 299; Gilman v. Philadelphia,3 Wall. 713; Crandall v. Ne- 
vada, 6 Wall. 35; Welton v. State of Missouri, 91 U. S. 275; Henderson v. Mayor of New 
York, 92 U. S. 259; Inman 8S. 8. Co. v. Tinker, 94 U. S. 233; Hall v. De Cuir, 95 U. S. 485; 
County of Mobile v. Kimball, 102 U. 8. 691; Transportation Co. v. Parkersburgh, 107 U.S, 
691, 2 Sup. Ct. Rep. 732; Gloucester Ferry Co, v. Pennsylvania, 114 U. S. 196, 5 Sup. Ct. Rep. 
826; Wabash, St. L. & P. Ry. Co. v, Illinois, 118 U. 8.557, ante, 4; and Robbins v. Shelby 
Taxing-Dist.,120 U. S. 489, 493, ante, 592. But with reference to the new species of commerce 
consisting of intercourse by telegraphic messages, this court has only in two cases been 
called upon to inquire into the power of Congress and of the State over the subject. In 
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nat Pensacola Tel. Co. v. W. U. Tel. Co., 96 U. 8. 1, this court had before it the act of Con- 
ere gress of July 24, 1866 (14 St. 221), ‘to aid in the construction of telegraph lines, and to 
ev. secure the use of the same for postal, military and other purposes;’ and it held that 
the act was constitutional so far as it declared thatthe erection of telegraph wires 
pal should, as against State interference, be free to all who accepted its terms and condi- 
+ in tions, and that a telegraph company of one State, accepting them, could not be excluded 
1876, by another State from prosecuting its business within her jurisdiction. In Telegraph 
the Co. v. Texas, 105 U. 8. 460, from the opinion in which we have quoted above, it was held 
the that a statute of Texas imposing a tax upon every message transmitted by a telegraph 
the company doing business within its limits, so far as it operated on messages sent out of 
Lout the State, was a regulation of foreign and interstate commerce, and therefore beyond 
the the power ofthe State. In these cases the supreme authority of Congress over the sub- 
yery ject of commerce by the telegraph with foreign countries or among the States is aflirmed 
‘for whenever that body chooses to exert its power; andit is also held that the States can 
Ws- impose no impediments to the freedom of thatcommerce. In conformity with these 
uffi- views, the attempted regulation by Indiana of the mode in which messages sent by tele- 
the graphic companies doing business within her limits shall be delivered in other States 
was cannot be upheld. Itis an impediment to the freedom of that form of interstate com- 
bea merce, which is as much beyond the power of Indiana to interpose as the imposition of 
per- atax by the State of Texas upon every message transmitted by a telegraph company 
and within her limits to other States was beyond her power. Whatever authority the State 
tion may possess over the transmission and delivery of messages by telegraph companies 
ond, within her limits, it does not extend to the delivery of messages in other States.”]— 
leg- Western Union Tel. Co. y. Pendleton, Sup. Ct. U. 8., 7 Sup, Ct. Rep. 1126. 
aken 6 —. [Obligation of contracts — Municipal corporation — Street railway — 
tion Exclusive privilege] — Grant of exclusive privilege to street railway com- 
ap" pany impaired by subsequent grant of similar privilege. — In Iowa it is com- 
' the petent fora municipal corporation to give to a street railway company the exclusive 
| the right fora fixed time to construct and operate a line of railway in the streets. And 
' the where acity council adopts an ordinance which confers such a franchise upon a rail- 
Cal., way corporation, upon the faith of which the company expends its money in building 
the road, a subsequent enactment which confers similar powers upon another com- 
ts of pany, impairs the obligation of the former contract, and is unconstitutional and void. — 
rpor- Des Moines Street R. Co. vy. Des Moines Broad Gauge Co., Sup. Ct. Iowa, 2 Railw. and 
rans- Corp. L. J. 26. 
pata, 1. —. [Municipal bonds — Election] —‘‘ Majority of those who may vote.” — 
Priv. Laws N. C. 1885, ch, 87, empowered a certain town to issue bonds for school purposes, 
tute and levy a tax to pay same, when a majority of those who may vote therefor should au- 
Ind. thorize the bonds and tax. Const. art. 7, sec. 7, provides that no such bonds shall be issued 
| sec- or tax levied, unless a majority of the qualified voters of the town shall vote in favor 
ns to thereof. At the election held under the act, 245, a majority of those voting, favored the 
n, or issue of the bonds and the tax, but the whole number of registered qualified voters was 
to be 607. Held, the act was unconstitutional, and the bonds issued thereunder were void. — 
‘Say: Duke v. Brown, Sup. Ct. N. C., 1 So. Rep. 873. 
ordi. 8. —. [Taxation —School districts] — Power of taxation cannot be delegated 
ohed to school districts. — Under the Alabama constitution, the legislative assembly has 
— no right to delegate the power of taxation to a school district, or any other corporation 
ority except a municipal one; and the trustees of such school district being appointed and 
f the not elected, section 11 of the act to establish the Cullman school district (Acts Ala. 
» Ne- 1884-85, p. 461), which attempts to delegate that power to them, ignores the cardinal 
Bow republican principle of self-taxation, and is invalid. — Schultes v. Eberly, Sup. Ct. Ala., 
2 So. Rep. 345. 
. Rep. —. See HIGHWAYS; MUNICIPAL CORPORATIONS; TAXATION. 
non CONTRACTS — [Consideration — Husband and wife]— Wife's promise to pay 
— for necessaries.— A promise bya married woman, having a separate estate, to pay 
4 :~ for necessaries furnished her upon the credit of her separate estate, is a sufficient con- 


sideration for a new promise after the death of her husband. —[The court examine the 
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following cases: Hubbard v. Bugbee, 53 Vt. 172,2 Atl. Rep. 5%; Lee v. Muggeridge, 5 
Taunt. 35; Eastwood v. Kenyon, 11 Adol. & E, 447; Beaumont v. Reeve,8 Q. B. 487; 
1 Pars. Cont. 432, note s.; Earle v, Oliver, 2 Exch. 71; La Touche v. La Touche, 3 Hurl, & 
©. 576; Rusling v. Rusling, 47 N. J. Law, 1; Vance v. Wells, 8 Ala. 399; Goulding v, 
Davidson, 26 N. Y. 604.1 — Sherwin v. Sanders, Sup. Ct. Vt., 9 Atl. Rep. 239. 


2.—. [Implied contract—Services— Relationship — Grandfather and grand- 
daughter— Parent and child] When presumption arises against promise 
of grandfather to pay granddaughter for services.— Where a grandfather 
takes his granddaughter into his family, and treats her in all respects as one of his 
own children, a presumption arises against a promise on the part of the grandfather to 
pay the grandchild for services performed. Such a presumption is not overthrown by 
occasional casual declarations of the grandfather that he intended his house for his 
granddaughter, and that she was a good girl, and should be paid for her services. A 
refusal to instruct the jury that if a granddaughter was simply a member of her 
grandfather's family, and so treated, she could not recover for work performed, where 
there was no agreement to pay,is error. — [See, also, Neale v. Engle (Pa.), 7 Atl. Rep. 
60; Hussey v. Roundtree, Busb. 111; Hudson v. Lutz,5 Jones, N. C., 217; Williams », 
Barnes, 3 Dev. 349; Young v. Herman, 1 S. E. Rep. 792 (decided at the present term); 
Schouler, Dom. Rel., secs 269, 274.] — Dodson v. McAdams, Sup. Ct. N. C.,2 S. E. Rep. 453, 


3.-——. [Life insurance —Agency]— When policy contracted for through agent 
becomes binding. — A policy of life insurance, upon due application, was issued under 
a contract with the local agent, whereby it was substantially agreed that the agent 
should pay the first quarter’s premium, and take the applicant’s note forthe same. The 
policy was mailed from the home office, July 28, 1885, and received by the local agent, 
August 5, 1885, but was never actually delivered into the possession of the applicant, 
who was taken i!] August 6th, and died September 9, 1885. Held, that, as between the 
applicant and the company, the policy became effective and binding when placed in the 
mail, July 28, 1885; and, if not then, certainly when it reached the hands of the agent, 
August 5, 1885. — Young v. Equitable L. Ins. Co., Cir. Cr. E. D. Tenn., 30 Fed. Rep. 902. 


—. See LiFe INSURANCE. 


CONTRACTORS OF WORK — [Arbitration — Engineer] — Interpretation of 
agreement to submit disputes to arbitration of the engineer of the land- 
owner.— The complainant and the contractor had agreed that the engineer of the 
road should determine all questions arising relative to the execution of the contract, 
and that his decision should be final and conclusive. Held, that it was not necessary 
that complainant’s claim to additional compensation should have been submitted to 
the engineer, as that was not a question relative to the execution of the contract within 
the meaning of the agreement. — Osborne v. O’ Reilly, Ct. Ch. N. J., 9 Atl. Rep. 209. 


CONTRIBUTION, see SURETIES. 
CONTRIBUTORY NEGLIGENCE, see NEGLIGENCE. 
CONVEYANCE, see HUSBAND AND WIFE. 


CORPORATIONS. — [Attachment — Directors] — When directors not liable for 
selling out attached assets. — Where an insolvent corporation is still “a going con- 
cern,” the directors cannot be held personally liable, as for a breach of trust, because 
they have made a bona fide advantageous sale out and out of the corporate assets, all 
of which have been attached, to one of the attaching creditors, on condition that he 
would cancel his own debt, and discharge the debts of the other attaching creditors; 
the directors having no means with which to contest the attachment suits, and the 
transfer being advised by counsel. — White, etc., Mfg. Co. y. Pettes Importing Co., Cir. 
Ct. E. D. Mo., 30 Fed. Rep. 864. 


2.—. ——. Following trust funds. — The assets of such insolvent corporation cannot 
be followed by its creditors as a trust fund in the hands of the attaching creditor. — Ibid. 


3.—. ——. [Lien] — Lien of attaching creditor on corporate assets. — A creditor 
of an insolvent corporation will not be d2prived of a lien obtained by him upon its 
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dge, 5 assets by an attachment because at the time the writ was issued he knew that the cor- 
3. 487; poration was insolvent. — Zbid. 
url. & 4 —. [Railway companies — Interstate law — Foreign corporations] — Statute 
ing e. held not to create a domestic corporation, but merely to recognize the exist- 
ence of a corporation created by another State.—The act of Tennessee of De- 
"and. cember 4, 1851, entitled, “An act to incorporate the Louisville & Nashville Railroad 
mise Company,” granted to that company, which had been incorporated by the legislature of 
father Kentucky by the act of that State of March 5, 1850, a right of way within designated 
of his limits, for the construction of a railroad, with all the rights, etc., and subject to all the 
her to restrictions, etc., prescribed in its charter, and fixed the terms and conditions upon 
wn by which it was to exercise the franchise given it. Held,that the act did not make the 
for his company a corporation of Tennessee. It being clear from the body of the act that the 
es. A intention of the legislature of Tennessee was not to create a corporation, but merely 
f her to recognize a corporation of Kentucky, and to authorize it to exert its functions in 
where Tennessee, the use of the word “incorporate ” in the title of the act could not operate 
. Rep. to “extend” that intention. — Goodlett v. Lowisville, etc., R. Co., Sup. Ct. U. 8., 7 Sup. Ct. 
ms v. Rep. 1254. 
erm); 


6&—. [Savings banks — Managers] — Managers when liable for illegal acts. — 


Managers of a savings bank may be charged with liability, if they participate in the 
agent prohibited acts which lead to loss complained of, or if they in any way promote them, 
under or if they neglect to bestow, in their conduct of the affairs of the bank, that measure 
agent of care which the law exacts of them, and in consequence thereof their associates are 
. The not restrained, or are enabled to do those acts which prove disastrous to the institu- 
agent, tion. — Dodd v. Wilkinson, Ct. Er. & App. N. J., 9 Atl. Rep. 635. 
6.—. [Torts— Assault and battery— Railway company] -- Railway company 
apes liable for assault and battery committed in a struggle for possession of a 


railroad. — Plaintiff, in an action to recover damages for injuries to his person, was the 

employee of arailroad company in actual and peaceable possession of a line of rail- 
=. road. The defendant railroad company, with an armed body of men, attempted to 
drive away the agents and servants of the former company, and in the attempt plaintiff 
received his injuries. Plaintiff had armed to protect himself and the property of which 


on of he and his co-employees were in possession. Held, that the defendant railroad pany 
land- was liable, without reference to the question of legal title or right of possession. — Den- 
of the ver Ry. Co. v. Harris, Sup. Ct. Territory of New Mexico, 7 Sup. Ct Rep. 1286. 

itr 

va 1.—. —. Liability of corporations for torts.—A corporation is liable for all 
ted to torts committed by its servants and agents, by authority of the corporation, express or 
vithin implied. — [The court cite: Iron Mountain, etc., R. Co. v. Johnson, 119 U. 8. 608; Phila- 


delphia, etc., R. Co. v. Quigley, 21 How. 207; State v. Morris, etc., R. Co., 23 N. J. Law, 
369; Salt Lake City v. Hollister, 118 U. S. 256, 260, 6 Sup. Ct. Rep. 1055; New Jersey 
Steamboat Co. vr. Brockett, 7 Sup. Ct. Rep. 1039; National Bank v. Graham, 100 U. 8. 


699.] — Ibid, 
-——. See CONSTITUTIONAL LAW; DAMAGES; DEED; SPECIFIC PERFORMANCE. 

le for COSTS, see ATTORNEY'S FEE. 
g con- CO-TENANCY. — [Tenants in common] — When tenant in common not account- 
cause able to his co-tenants for his profits. — Where the nature of the property 1s such as 
sts, all to admit of its use and occupation by several, and less than his just share and proportion 
hat he of the common property is used and occupied by one tenantin ina which 
litors ; tends in no way to hinder or exclude the other tenants in common from in like manner 
nd the using and occupying their just share and proportion, such tenant does not receive more 
0, Cir. than comes to his just share and proportion in the meaning of chapter 100, sec. 14, of the 

Code, and is not accountable to his co-tenants for the profits of that portion of the 
annot property used by him.— Dodson v. Hays, Sup, Ct. App. W. Va., 2S. E. Rep. 415. 
~ Ibid. COUNTIES. — [Poor and poor laws — Funeral expenses] — Liability of counties 
editor for funeral expenses of paupers.— There is no distinction in regard to a county’s 


on its liability for funeral expenses and ite liability for services rendered to the indigent 
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COUNTIES — Continued. 
person in his lifetime. In both cases a previous adjudication of poverty is necessary 
to fix that liability. — [The court cite: Lee Co. v. Lackie, 30 Ark. 764; Prewett v. Missis. 
sippi Co., 38 Ark. 213; Cantrell v. Clark Co., 47 Ark. 239,18. W. Rep. 200.]—Clark Co, 
v. Huie, Sup. Ct. Ark., 48. W. Rep. 452. 


COUPLING CARS, see NEGLIGENCE. 
COURT-MARTIAL, see Army. 


CRIMINAL LAW.-—([Election frauds-- Registration of voters] — Duties of 
recorder of voters under Missouri law applicable to St. Louis.— Under the 
registration law applicable to the city of St. Louis, Missouri (Sess. Laws Mo. 1883, p. 88), 
a deputy recorder of voters for a ward of said city is not obliged to register a person 
merely because he applies for registration and takes the oath prescribed by section 8 of 
said act, Such officer may reject an applicant for registration who has taken the oath, 
if he is aware that the applicant has not truly stated in his oath and entered on the 
registration book the number of his residence. Accordingly held, that an indictment 
under section 5512 of the Revised Statutes of the United States against a deputy recorder 
of voters for a ward of said city was not demurrable which charged that said officer, at 
a registration for a congressional election, knowingly and willfully registered one A. B, 
as a duly qualified voter then and there residing at number “ 207 North 12th street,” 
in the Tenth Ward, he, the said defendant, well knowing that said A. B. did not reside 
at said number, and was not entitled to be registered therefrom. Held, further, that 
although the applicant for registration resided in the Tenth Ward and was a qualified 
voter therein, that the registration officer could not lawfully permit him to register or 
register him from a street number iu said ward where he did not reside. — United States 
v. Eagan, Cir. Ct. E. D. Mo., 30 Fed. Rep. 495. 


2—. —. [Indictment] — Fraudulent registration of several voters, one 
offense. — Placing a number of fictitious names on the registration list at the same time 
and place constitutes but one offense. — Ibid. 


3.——. [Evidence — Accomplices — Instructions] — Conviction upon uncorrobo- 
rated evidence of accomplice.—A conviction founded on the uncorroborated 
testimony of an accomplice is legal, though it is almost universal practice, sanctioned 
by long usage and deliberate judicial approbation, to instruct juries to be cautious in 
convicting upon such testimony. — State vy. Miller, Sup. Ct. N. C., 2S. E. Rep. 363. 


4, —. [Lotteries — Indictment] — Mailing lottery circulars.—The effect of Rev. 
St. U. S., sec. 3894, prohibiting the muiling of lottery circulars, etc., is to make any mat- 
ter concerning lotteries unmailable, and to subject the sender of any such matter by 
mail to the penalty therein provided. — United States v. Zeisler, Cir. Ct. N. D. IIL, 30 
Fed. Rep. 499. 


5. ——. [Municipal lotteries] — Mailing circulars of lotteries devised by muni- 
cipal corporation for the purpose of floating their bonds.— When a city ora 
government, in order to make an inducement for people to buy their bonds, holds out 
large prizes to be drawn by chance, or determined by lot in the manner in which prizes 
are usually determined in honestly conducted lotteries, the mailing of circulars con- 
cerning such drawings, past and future, is a mailing of lottery circulars, within Rev. St. 
U.S., sec. 3894.— [The court say: “ The mere fact that these bonds are authorized by the 
law of a foreign country, and sanctioned by the policy of such country, does not, it 
seems to me, in the least degree affect the question in this case. In Governors of the 
Alms Hou-e, ete., v. American Art Union, 7 N. Y. 228, a lottery was defined to be ‘a 
scheme for the distribution of prizes by chance;’ and the same definition is given in 
Thomas v. People, 59 Ill. 160, and Dunn v. People, 40 Ill. 465.""] — Ibid. 


6.—. Maritime law — [Interpretation —‘' Officer.’"]—Any one who by authority 
exercises the function of control over the actions of the crew, or any part of it, by giv- 
ing direction to their work, is an “ officer,” within the meaning of the Revised Statutes 
of the United States, sec. 5347, and is liable to the penalty if he beat or wound one of 
the crew. — United States v. Trice, Dist. Ct. W. D. Tenn., 30 Fed. Rep. 490. 


7. —. —. Captain of the watch. — Where the roustabouts belonging to the crew of & 
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CRIMINAL LAW — Continued. 


steamboat are divided into watches, and one of their number is set over them as “ cap- 
tain of the watch,” with power to direct their work and demand obedience to his orders, 
held, that he is an officer within the meaning of the statute (Rev. St, U. S., sec. 5347), 
and may be held to answer a charge of beating and wounding one of the crew so placed 
under his command. — Ibid. 


CRIMINAL PROCEDURE. — [Bail] — Bail after conviction, when refused. — A 


prisoner indicted for conspiracy, after conviction and the fixing of his imprisonment in 
the penitentiary, will not, pending a motion for a new trial, be admitted to bail. — People 
vy. McGarigle, Crim. Ct. Cook Co. Ill., 19 Ch. L. N. 347. 


2—. ——. Effect of waiving preliminary hearing upon right of bailee. — 


Where a defendant charged with murder in the first degree waives a preliminary exam 
ination for such offense, he not only waives his right to be let to bail, but also to have 
the facts of the alleged offense examined into on habeas corpus; but, where said waiver 
is made under fear of personal violence, he will not be estopped by reason of such 
waiver. — In re Secrest, Sup. Ct. Kan., 14 Pac. Rep. 144. 


—. See CONSTITUTIONAL Law. 

CURTESY, see EJECTMENT; SALE OF LAND. 

“CURTILAGE,” see ARSON. 

DAMAGES. — [Physical injury — Impotency] — Impotency produced by tortious 


injuries an element of compensatory damages. — Where plaintiff, in an action for 
injuries received through the tortious conduct of the defendant, was made impotent as 
a direct consequence of the tort, evidence of that fact is admissible, though the com- 
plaint does not in terms specify it; and such impotency may be considered by the jury 
in estimating compensatory damages. — [The court say: ‘‘ One of the consequences of 
the wound received by the plaintiff at the hands of the defendant’s servants was the loss 
of the power to have offspring,—a loss resulting directly and proximately from the 
nature of the wound. Evidence of this fact was therefore admissible, although the 
declaration does not, in terms, specify such loss as one of the results of the wound. The 
court very properly instructed the jury that such impotency, if caused by the defendant's 
wrong, might be considered in estimating any compensatory damages to which the 
plaintiff might be found, under all the evidence, to be entitled — Wade v. Leroy, 20 
How. 44.”"] — Denver Ry. Co. v. Harris, Sup. Ct. Territory of New Mexico, 7 Sup. Ct. Rep. 
1286. 


—. [Punitive damages — Corporations] — When punitive damages 


given against corporation for tortious acts of its servants. — One who, while in 
the employ of a railroad pany, in 7 ble ion of a line of railroad, is 
injured by the agents of another company, who are the governing officers of the com- 
pany, in the latter’s attempt to gain possession of the road, may recover punitive 
damages from the latter company, if the said agents acted with bad intent, and in pursu- 
ance of an unlawful purpose to forcibly take possession of the road, and in doing so 
caused the injury complained of.—[The court say: “The right of the jury in some 
cases to award exemplary or punitive damages is no longer an open question in this 
court. In Day v. Woodworth, 13 How. 371, which was an action of trespass for tearing 
down and destroying a mill-dam, this court said that in all actions of trespass, and all 
actions on the case for torts, ‘a jury may inflict what are called exemplary, punitive, or 
vindictive damages, upon a defendant, having in view the enormity of his offense rather 
than the measure of compensation to the plaintiff; ’ and that such exemplary damages 
were allowabic ‘in actions of trespass where the injury has been wanton or malicious, 
or gross and outrageous.’ The general rule was recognized and enforced in Phila- 
delphia, W. & B. R. Co. v. Quigley, which, as we have seen, was an action to recover 
damages against a corporation for libel; in the latter case the court observing that the 
malice spoken of in the rule announced in Day v. Woodworth was not merely the doing 
of an unlawful or injurious act, but the act complained of must have been conceived 
‘in the spirit of mischief, or of crimina) indifference to civil obligations.’ See, also, 
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Milwaukee, etc., R. Co. v. Arms, 91 U. S. 492; Missouri Pac. Ry. Co. v. Humes, 115 U. § 


512, 521, 6 Sup. Ct. Rep. 110; and Barry v. Edmunds, 116 U. 8. 550, 562, 568, 6 Sup. Ct. Rep, 
— Ibid. 


38. ——. [Value — Painting] — Standard for determining the value of a naint- 


ing. —In an action by an artist to recover the value of a portrait of children, painted 
for a father, which he has refused to accept, it is error to instruct the jury to give as 
damages what the picture was worth, and what the artist’s services were worth, taking 
into consideration the exhausting studies necessary to acquire skill as an artist, and the 
time consumed and expenses incurred in acquiring professional knowledge and distinc- 
tion, as the compensation of artists is not generally measured by the intrinsic merit 
either of themselves or of their pictures.— [The court say: “We do not think the jury 
had any right to consider, or any means of judging, the value of plaintiff's work by the 
expense, time, or character of his studies, and there was no testimony indicating that he 
had reached exceptional distinction. The jury knew nothing of him beyond his local 
experience and standing. Whatever may be his claims to eminence, he was not appar- 
ently engaged, so far as outward appearances went, in the higher walks of art. The 
pictures he made or was to make for defendant were substantially copies from photo- 
graphs, and not independent original portraits, involving the labor or imagination of an 
original artist. But, while an artist’s success and his capacity to make large earnings 
may be due to his thorough training, yet his work and its pecuniary value cannot be 
determined by any such standard. There was nothing in the testimony which would 
have enabled the jury or any one else to determine what toil or time or money it cost 
plaintiff to make him an artist, or how much they contributed to his earnings. Pictures 
are not valued for what it costs the artist to prepare himself. A man may go througha 
long course of preparation, and be a very poor artist notwithstanding. And a good 
artist may find it convenient to do cheap work; and, if he does so, he cannot expect to 
be paid a higher price because he might have done better. This whole subject, even if 
there had been evidence on the matter, would be irrelevant, unless possibly on the 
probabilities of plaintiff's capacity to judge of pictures.”"] — Turner v. Mason, Sup. Ot. 
Mich., 32 N. W. Rep. 846. 


—. See LIBEL AND SLANDER; RAILWAY COMPANIES. 
DANGEROUS LABOR, see MASTER AND SERVANT. 
DEBTOR AND CREDITOB.— [Marshaling securities —Mortgages—Liens]—Doc- 


trine of marshaling in appeal where there are numerous lien creditors. —A 
third mortgagee asked to have the first mortgagee forced to subject a lot of land to his debt, 
on which the third mortgagee had no lien, but which would be to the prejudice of the 
fifth mortgagee, whose mortgage covered the lotin question. Held, that the rule that 
where one creditor has a mortgage lien on two funds, and another has a mortgage lien 
on one of those funds only, the former must exhaust the fund on which the latter has 
no lien before he can attach the other fund, will not be appiied where there area 
large number of mortgage creditors, none of whom have exclusive liens on any par- 
ticular fund, and the application of the rule as to marshaling securities must neces- 
sarily work injustice to some one of the creditors. In such a case the several mortgage 
debts should be paid pro rata, in the order of priority, out of the proceeds of the funds 
covered by each. — Gilliam v. McCormack, Sup, Ct. Tenn., 48. W. Rep. 521, 


2—. —. Right to marshaling defeated by subsequent action of common 


debtor. —The inchoate right to have a marshaling of securities is a mere equity, and 
not alien, and depends upon the situation of things at the time the equitable action of 
the court is invoked. It may be disturbed or defeated by subsequent alienation by the 
common debtor or mortgager. — Ibid. 


DEDICATION, see HIGHWAYS; MUNICIPAL CORPORATIONS. 
DEED. — [Corporation — Seal] — Proof of execution of deed of corporation.— 


Where certain instruments, purporting to be the deeds of a private corporation, are 
shown to be sealed with the corporate seal, the testimony of a single corporate officer, 
whose duty might or might not make him cognizant of their execution, that he had no 
knowledge of corporate authority having been given to execute instruments, should be 
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DEED — Continued 
deemed legally insufficient to overcome the presumption of due execution to which 
the affixing of the corporate seal gives rise. —[The court cite: Baptist Church v. Mul- 
ford, 8 N. J. Law, 182; Leggett v. New Jersey Mfg. & B. Co., 1 N. J. Eq. 541; Manhattan 
Mfg. Co. v. New Jersey Stock Yard Co., 23 N. J. Eq. 161.) — Parker v. Washoe Mfg. Co., 
Ct. Er. & App. N. J., 9 Atl. Rep. 682. 


2.—. [Married woman— Acknowledgment] — What necessary to validity of 
wife's deed in North Carolina.— Under section 1835, Code N. C., where a married 
woman conveys her real estate to her husband, she must be examined separately, and 
the official certificate must contain the officer’s conclusion that the conveyance is not 
unreascnable or injurious to her. Where such conclusion was omitted from the official 
certificate, held, that the deed was void. — Sims v. Ray, Sup. Ct. N.C., 2S. E. Rep. 443. 


DEVICE, see REMOVAL OF CAUSE. 
DIRECTORS, see CoRPORATIONS. 
DISBARMENT, see ATTORNEY. 
DIVORCE, see HUSBAND AND WIFE. 


DOWER. — (Seizin — Fraudulent conveyance] — Effect of fraudulent conveyance 
on wife's right of dower. —Code N. C., sec. 2111, authorizing a widow to apply for an 
assignment of dower by petition to the supcrior court, does not supersede the equitable 
jurisdiction theretofore exercised by the superiorcourt. A widow is not entitled to 
dower in lands purchased and occupied by the husband when the deed was taken in the 
name of her son for the purpose of defraudii.g creditors. But she is entitled to dower 
where her husband was seized and possessed of the land during coverturc, although it 
was subsequently sold under an execution and purchased in the son’s name for the 


purpose of defrauding the creditors of her husband. — Efland y. Efland, Sup. Ct. N.C., 
1 So. Rep. 1858. 


DUE PROCESS OF LAW, see CONSTITUTIONAL Law. 
DURATION, see MUNICIPAL CORPORATIONS. 

DUST, see RAILWAY COMPANIES. 

EARNINGS OF CHILD, see PARENT AND CHILD. 


EJECTMENT.—(Curtesy — Maintaining ejectment— Railway com>anies] — 
When wife and heirs may maintain ejectment against railway company. — 
As against’a railroad company which entered upon land, and laid its tracks under a 
deed of purchase purporting to convey the fee, but passing only the curtesy of the hus- 
band of the owner, the wife or her heirs are not estopped from bringing ejectment to 


recover the land after the death of the husband.— Bradley v. Missouri Pac. R. Co., 
Sup. Ct. Mo., 48. W. Rep. 427. 


ELECTIONS. —[Congress — Vacancy] — Duty of governor of State in ordering 
election in case of a vacancy in office of representative in Congress. —If a 
certain person is declared, by the general assembly of Rhode Island, to be elected asa 
representative to Congress, but, after taking his seat, he is declared by the house of 
repr tatives not elected, and the seat is declared vacant, it is nota case in which 
the general assem|)ly should order a new election, under Pub. St. R. I., ch. 11, secs. 5, 6, 
providing for the determination of the result of an election for representative by the 
general assembly, and the ordering of a new election, if no person have a majority of 
votes cast, but the governor should do so under the provisions of Const. U. S. art. 1, sec. 
2, that, ‘‘ when vacancies happen in the representation from any State, the executive 
authority thereof shall issue writs of election to fill such vacancies.”— In re Representa- 
tive Vacancy, Sup. Ct. R. 1., 9 Atl. Rep. 222. 


2—. —. Duty of ordering a new election in case of failure to elect.—Under 
Const. U. S., art. 1, sec. 4, and Rev. St. U. S., sec. 26, giving to the legislatures in the re- 
spective States the authority to appoint electi ns for representatives to Congress and 
to fill vacancies, and under Pub, St. R. I., ch. 11, secs. 5, 6, providing for the determination 
ofthe result of an election for representatives by the General Assembly, and the ordering 
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ELECTIONS — Continued. 

of a new election by it if no person have a majority of the votes cast, the General As. 
sembly should order a new election whenever it determines that there is a failure to 
elect, at any regular election ; and the provision of Const, U. S., art. 1, sec. 2, that, “when 
vacancies happen in the representation from any State, the executive authority thereof 
shall issue writs of election to fill such vacancies,” does not require that the governor 
should order the election in such case, although the term of the former incumbent hos 
expired; distinguishingIn re Representative Vacancy, ante, 222.— In re Special Election 
Sor Members of Congress, Ibid, 224. 


3.—. [Interpretation — Qualified voters — Registration]— Meaning of the 
word “qualified voters'’—North Carolina constitution. — Under section 7 of 
article 7 of the North Carolina constitution, prohibiting counties, cities, etc., from incur- 
ring debt, except upon “a vote of the majority of the qualified voters therein,” the term 
“qualified voter” refers to the class of persons whose competency to vote has been 
passed upon in their admission to registration, and such persons as have been s0 law- 
fully registered constitute the “ qualified voters” of a given county. Where a statute 
provides for an election, and submits to a majority of the qualified voters of a county 
the question of a county subscription to the capital stock of a railway construction com- 
pany, it is necessary to look to the whole number of registered “ qualified voters ” in 
the county in order to determine the result of the election; and a mere majority of the 
votes actually cast is not sufficient to give validity to a subscription under such statute, 
If the opportunity of registering and becoming a qualified voter is withheld or denied to 
persons who are eligible, either by accident or inadvertence, such denial would vitiate 
an election, more particularly if it would materially affect the result of the same.— 
McDowell y. Rutherford, etc., Co., Sup. Ct. N. C., 2 8. E. Rep. 351; 8. C., Goforth v. Ruth- 
erford Ry. Const. Co., Ibid. 361. 


—. See CONSTITUTIONAL Law. 

ELECTION FRAUDS, see Law. 
ELEVATED RAILROADS, see RatLway COMPANIES, 
EMINENT DOMAIN, see ConsTITUTIONAL Law. 
ENGINEER, see ConTRACTS OF WORK. 


EQUITABLE MORTGAGE. —([Signature]—-When trust deed with signature 
omitted enforced in equity as a mortgage. — A deed of trust regular in form, and 
acknowledged by the grantor before a proper officer as his act and deed, but lacking the 
grantor’s signature, which was omitted by mistake, will be regarded in equity as a mort- 
gage, and enforced against the lien of a judgment-creditor of the mortgager, subse- 
quently acquired. Ray, J., dissenting.— [The court say: “ The principles of law 
applicable to the facts agreed upon may be summarized as follows: The doctrine seems 
to be well established that an agreement in writing to give a mortgage, or a mortgage 
defectively executed, or an imperfect attempt to create a mortgage, or to appropriate 
specific property to the discharge of a particular debt, will create a mortgage in equity 
or a specific lien on the property so intended to be mortgaged. McQuie v. Peay, 58 Mo. 
56,1 Amer. Lead. Cas. Eq. 510; Re Howe, 1 Paige, 125; Racouillat rv. Sansevain, 32 Cal. 
376. When land intended to be included in a mortgage is, by mistake, omitted, anda 
judgment is subsequently rendered against the mortgager, the lien of the judgment 
creditor is subject to the equity of the mortgage. The lien of a judgment does not ex- 
ceed the actual interest which the judgment debtor had in the land at the time of its 
rendition. Freem, Judgm., secs. 357, 359; Williams, Eq. Jur. 75; Galway v. Malchow, 7 
Neb, 286. Extension of time by defendants for the payment of a debt due them was a 
valid consideration, and sufficient to support the deed of trust to defendants as pur- 
chasers for such valuable consideration. Cass Co. v. Oldham,75 Mo. 50; 1 Jones, Mortg., 
sec. 459. In all cases of mistakes in deeds, courts of equity wi!l interfere as between 
the original parties, or those claiming under them in privity; such as personal repre- 
sentatives, heirs, devisees, legatees, assignees, voluntary grantees, or judgment credi- 
tors, or purchasers from them with notice of the facts. As against bona fide purchasers 
for a valuable consideration, without notice, courts of equity will grant no relief, be- 
cause they have at least an equal equity to the protection of the courts. 1 Story, Eq., 
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EQUITABLE MORTGAGE — Continued. 
sec. 165; Young v. Coleman, 43 Mo. 179.” The court also cite, Mastin v. Halley, 61 Mo. 
19% ; MeQuie v. Peay, 58 Mo. 56; Young v. Cason, 48 Mo. 259.] — Martin v. Nixon, Sup. Ct. 
Mo., 48. W. Rep. 503. 


—. See WAREHOUSEMEN. 


EQUITY.—[Mistake of law—Federal courts] —No relief in Federal courts on 
this ground.— Whatever rule may prevail elsewhere, there can be, in the equity 
courts of the United States, no relief from a mistake of law. —[The court cite: Hunt v. 
Rousmaniere, 1 Pet. 1, 15; Bank of U.S. v. Daniel, 12 Pet. 32,55; Railroad Co. v. Soutter, 
13 Wall. 517, 524; Upton v. Tribilcock, 91 U. 8. 45, 50,51; Lamborn v. County Com'rs., 97 
U.S. 181, 185; Snell v. Insurance Co., 98 U. 8. 85, 90, 92; U.S. v. Ames, 99 U. 8. 35, 46, 47.] — 
Allen v. Galloway, Cir. Ct. W. D. Tenn., 30 Fed. Rep. 466. 


—. See JUDGMENT; FIRE INSURANCE. 


ESTOPPEL. — [Judgment — Privies] — Who is a privy toa judgment so as to be 
estopped thereby. — Every person is a privy to a judgment whose succession to the 
rights of property thereby affected occurred subsequently to the commencement of the 
suit. Thus a grantee is estopped by a judgment against his grantor, because he holds 
by a derivative title from such grantor. — Central Nat. Bank v. Hazard, Cir. Ct. N. D. N. 
Y., 30 Fed. Rep. 484. 


EVIDENCE. — [Ancient Documents — Alteration] — When ancient document 
admissible without explanation of alteration.— Where a Texas bounty certificate 
is shown to be forty-six years old, comes from the proper custody, and is free from sus- 
picion on account of anything apparent on its face, it is admissible as an ancient docu- 
ment, and the party offering it need not first prove that certain words appearing therein 
alleged by affidavit to have been fraudulently inserted, were in the certificate when 
signed by the secretary of war.— (Compare Bell v. Brewster (Ohio), 10 N. E. Rep. 
679.] -- Shinn v. Hicks, Sup. Ct. Texas, 4S. W. Rep, 486. 


2.—. [Privileged communications — Attorney and client] — When relation not 
deemed to exist.—A simple inquiry made by one of an attorney as to the existence 
of a matter of fact in which the inquirer is interested, does not create the relation of 
client and attorney between them, so as to make their communications privileged, and 
prevent the attorney from testifying with reference thereto. — [The court cite: 1 Whart. 
Ev., sec. 588; Allen v. Harrison, 30 Vt. 219; Sawyer v. Birchmore, 3 MyIne & K. 572; Des- 
borough v. Rawlins, 3 Mylne & C.515; Spenceley v, Schulenburgh, 7 East, 357; Gillard 
v. Bates, 6 Mees. & W. 547. Sec, also, the following cases collected by the learned 
editor of the Northwestern Reporter: Romberg v. Hughes (Neb.),26 N. W. Rep. 351; 
Tucker v. Finch (Wis.), 27 N. W. Rep. 817; George v. Silva (Cal.), 9 Pac. Rep. 257. See, 
also, French v. Hall, 7 Sup. Ct. Rep. 170; Kautv. Kessler (Pa.),7 Atl. Rep. 586; Todd v. 
Munson (Conn.), 4 Atl Rep. 99; Hanlon v. Doherty (Ind.), 9 N. E. Rep. 782; Cady v. 
Walker (Mich.), 28 N. W. Rep. 805; House v. House (Mich.), 27 N. W. Rep. 858; Tucker 
v. Finch, Jd. 817; Brigham v. McDowell (Neb.), Jd. 384, and note; Romberg v. Hughes 
(Neb.), 26 N. W. Rep. 351, and note; Benedict r. State (Ohio), 11 N. E. Rep. 125; Clay v. 
Tyson (Neb.), 26 N. W. Rep. 240.]— Plano Mfg. Co. v. Frawley, Sup. Ct. Wis., 32 N. W. 
Rep, 768. 

—. See CIVIL PROCEDURE; CRIMINAL LAW; FRAUDULENT CONVEYANCE; TRESPASS; 
WARRANTY. 


EXCLUSIVE PRIVILEGE, see CONSTITUTIONAL Law. 


EXECUTORS AND ADMINISTRATORS. —[Administrator de bonis non] — 
May sue to recover note fraudulently disposed of by predecessor. — An ad- 
ministrator de bonis non has power to bring an action to recover the proceeds of a note 
which had been fraudulently disposed of by the first administrator; following Todd v, 
Willis, 1S. W. Rep. 803. — Ulman v. Verne, Sup. Ct. Texas, 4 8. W. Rep. 448 


EXEMPTION, see MUNICIPAL CORPORATIONS ; TAXATION, 


EXPULSION, see MUTUAL BENEFIT SOCIETIES. 
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FEDERAL COURTS, see Equity; RAILWAY COMPANIES, 
FEES, see ATTORNEY. 

FELLOW-SERVANTS, see MASTER AND SERVANT. 
FENCES, see RAILWAY COMPANIES. 

FINAL ORDERS, see REMOVAL OF CAUSE. 


FIRE INSURANCE. — [Equity — Reformation of contracts] — State of facts under 
which fire insurance policy reform in equity. — A renewal policy of fire insurance, 
containing a “co-insurance clause,” which was not in the original policy, will be re- 
formed where the renewal was solicited by the company with the understanding that 
the two policies were to be the same; and the insured, relying upon the agreement and 
the good faith of the company, did not read the policy and discover the material change 
until after loss had occurred. — [The court examine and cite: North American Ins. Co, 
v. Whipple, 2 Biss. 419; National Fire Ins, Co. v. Crane, 16 Md. 295; Motteux v. London 
Assur. Co., 1 Atk. 347; Van Tuyl v. Westchester Fire Ins. Co., 55 N. Y. 657; Oliver wv. 
Mutual Commercial Ins. Co., 2 Curt. 277; Buckland v. Adams Exp, Co., 97 Mass. 132; 
Phenix Fire Ins. Co. v. Gurnee, 1 Paige, 278; Collett v. Morrison, 12 Eng. Law & Eq. 

71; Bidwell v. Astor Ins. Co., 16 N. Y. 266; New York Ice Co. v. North-Western Ins. Co., 
23 N. Y. 357; National Fire Ins. Co. v. Crane, 16 Md. 260; Harris v. Columbiana Co. Ins, 
Co., 18 Ohio, 116; Weed v. Schenectady Ins. Co., 7 Lans, 452; Bidwell v. Astor Ins. Co., 
16 N. Y. 263; Brioso v. Pacific Mat. Ins. Co., 4 Daly, 246; Bunten v. Orient Ins, Co., 41 N. 
Y. 667; Malleable Iron Works v. Phenix Ins. Co., 25 Conn. 465; Bennett v. City Ins. Co., 
115 Mass. 241; Moliere v. Pennsylvania Fire Ins. Co., 5 Rawle, 342; National Traders’ 
Bank v. Ocean Ins. Co., 62 Me. 519; Lippincott v. Insurance Co., 3 La. 546; Franklin Ins. 
Co. v. Hewitt, 3 B. Mon. 232; Law v. Warren, 6 Ir. Eq. 299.] — Palmer vy. Hartford Fire 
Ins. Co., Sup. Ct. Err. Conn., 9 Atl. Rep. 248. 


FOLLOWING TRUST FUND, see Trusts. 
FORECLOSURE, see RAILWAY COMPANIES. 
FOREIGN COMMERCE, see CONSTITUTIONAL Law. 
FOREIGN CORPORATIONS, see CoRPORATIONS. 
FOREIGN STATUTE, see PLEADING, 
FRANCHISES, see RaAttway COMPANIES. 

FRAUD, see NEGOTIABLE INSTRUM <NTS. 


FRAUDULENT CONVEYANCE. — [Conditional sale] — Conveyance of goods to 
use of grantor fraudulent in law.— Where one sells a stock of goods to another, and 
puts the vendee in possession, but provides that title to the goods, as well as to any 
additions to the stock, shall remain in the vendor until the purchase-money is paid in 
full, and that, upon failure to pay any installment of the purchase-money, the vendor 
may retake possession of the goods, and no memorandum of the sale is put on record, 
held, that the sale is fraudulent so far as it reserves title to the vendor, and the creditors 
of the vendee may subject the goods to their debts. —[The court cite: Bank v. Tufts, 63 
Tex. 113; Hilliard v. Cagle, 46 Miss, 399; Garrity v. Thompson, 64 Tex. 597.] — Loving Pub. 
Co. v. Johnson, Sup. Ct. Texas, 4S. W. Rep. 532. 


2.——. [Husband and wife —Evidence— Resulting trust] — Conveyance to dis- 
charge obligation resulting from husband taking title to wife’s property in 
his own name. —In ejectment by a judgment creditor of a married man, who bought 
in the land sought to be recovered, at execution sale under the judgment, where fraud 
is charged on the part of the husband in conveying the land without consideration to the 
wife, it is competent to show that the land had been bought with the separate estate 
of the wife, and that, the husband having improperly taken title in his own name, he 
indorsed an assignment of his interest upon the deed to his wife about eight years before 
the judgment, and, by advice of counsel, the informality of the transfer had been cor- 
rected by a subsequent conveyance to the wife through a trustee. — Heath v. Slecum, 
Sup. Ct. Penn., 9 Atl. Rep. 259. 


—. See ASSIGNMENT FOR CREDITORS; DOWER. 
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FUNERAL EXPENSES, see Countries. 
GARNISHMENT, see ATTORNEY'S FEE. 
GRANDFATHER AND GRANDDAUGHTER, see Contract. 


HABEAS CORPUS.—([Void judgments— Jury trial]— Whether prisoner was 
entitled to a jury trial. — Where the judgment exhibited with the petition for a writ 
of habeas corpus shows a conviction of an offense of which the mayor’s court had un- 
questioned jurisdiction, the court will not consider the question whether the petitioner 
who was charged with the violation of the ordinance of an Arkansas city of the second 
class, was entitled toa trial by jury. The application cannot be made to perform the 
function of an appeal or writ of error, in correcting errors and irregularities at the 
trial.— [The court cite: Ex parte Watkins, 3 Pet. 193; Ex parte Parks, 93 U. 8. 18; Ex 
parte Mason, 105 U. S. 696; Ex parte Carll, 106 U.S. 521,1 Sup. Ct. Rep. 535; Ex parte 
Yarbrough, 110 U. S. 651, 4 Sup. Ct. Rep. 152; Ex parte Fisk, 113 U. 8. 713,5 Sup. Ct. Rep, 
724; Ex parte Wilson, 114 U.S. 417,5 Sup. Ct. Rep. 935; State v. Glenn, 54 Md. 572; Ex 
parte Jones, 27 Ark. 349; Ex parte Stow, Jd. 354; Ex parte Martin, Jd. 467; Ex parte Jack- 
son, 45 Ark. 158.) Ex parte Bra:.don, Sup. Ct. Ark., 4S. W. Rep. 452, 


HiGHWAYS.— [Condemnation —Constitutional law— Assessment of bene- 
fits] — New Jersey statute authorizing an assessment on lands “ peculiarly 
benefited ” unconstitutional. —Seciion 16 of the supplement of 1870 to the Essex 
road board act (P. L. N. J. 1870, p. 181), empowering the board to purchase or condemn 
any turnpike road in the county, is unconstitutional, in so far as it authorizes an as- 
sessment upon lands “ peculiarly benefited” of the compensation to be paid the com- 
pany. There is no “especial benefit” conferred upon the adjacent land-owners by 
such transfer of the franchise, and the act operates to impose a burden where no pos- 
sible benefit can accrue to him who pays it,— Esser Public Road Board vy. State, Ct. Err. 
& App. N. J., 9 Atl. Rep. 197. 


2.——. |Dedication — Municipal corporation — Negligence] — Acceptance of ded- 
ication necessary to impose liability for negligence.— An individual may lay out 
a thoroughfare through his lands, and dedicate it to the use of the general public, but, 


before such dedication can impose upon the county or municipality the duty of improv- 
ing or repairing the street, and liability for accidents resulting from the want of repairs, 
there must be an express or implied acceptance of the dedication by the proper author- 
ities, or an uninterrupted user by the public for at least twenty years. — Kennedy vy- 
City of Cumberland, Ct. App. Md., 9 Atl. Rep. 234. 


3. ——. ——. Accepting some of the streets and refusing others.— The fact that the 
city had repaired other streets in that part of the city known as “ Shriver’s Addition,” 
where the street in question was also located, does not constitute an implied acceptance 
of the latter street. It was perfectly competent for and within the absolute discretion 
of the city authorities to accept some of the streets, and refuse to accept others — Ibid. 


4.—. —. Acceptance subsequent to accident does not create liability. — 
Where it appears that the city never, at any time, prior to an accident caused by a 
street being out of repair, made any repairs upon this streetor passed any resolution, 
order, or ordinance, accepting it as a public street, a resolution of the city authorities, 
adopted some time after the accident, to repair the street, has not the retrospective 
effect of fastening liability upon the city for the injuries caused by the accident.— Jbid. 


HOMESTEAD. — [Abandonment] — Loss of homestead by abandonment. — Hus- 
band and wife, owning a homestead in Texas, removed to another State, and lived. 
there for seven years, giving by their acts every indication of an intent to stay away, 
though the wife had been unwilling to leave, and frequently expressed an intention of 
returning and reclaiming the homestead. Upon returning to Texas they failed to re- 
claim the property, which had meanwhile been sold, but rented it from the parties then 
in possession. Held, that their acts constituted an abandonment of the homestead. — 
[The court say: ‘ Ithas been frequently held by this court that the homestead right 
may be lost by abandonment, and that, to constitute an abandonment, it is not necessary 
tha: another homestead shall have been acquired. Jordan v. Godman, 19 Tex. 273; 
Smith v Uzzell, 56 Tex. 315, Woolfolk v. Ricketts, 48 Tex. 28. One instance in which an 
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HOMESTEAD — Continued. 
abandonment has been conclusively presumed against both husband and wife, 1s where 
they have removed from Texas to another State. In such case the wifeis heldto | 
have relinquished any right of homestead which she might have retained had she con- 
tinued an inhabitant of this State. ‘ Her removal,’ say the court, ‘from the State, is 
inconsistent with any right remaining to her former homestead, and effectua'ly pre- 
cludes her from afterwards asserting such right.’ Jordan v. Godman, 19 Tex, 275. 
This principle was reasserted in the case of Smith v. Uzzell, 56 Tex. 315, and it was held 
that the power of the husband to bind his children by such abandonment was clear, 
and the rights of the wife were lost by her voluntary leaving the homestead, and ac- 
companying the husband when he abandoned it.’’ See, also, as to abandonment of 
homestead, Gates v. Steele (Ark.),4S. W. Rep. 53, and note; McElroy v. Magoffin, post, 
547. Respecting what constitutes an abandonment of a homestead, see Newman v. 
Franklin (Iowa), 28 N. W. Rep. 581, and note; Tipton v. Martin (Cal.), 12 Pac, Rep. 244; 
Gates v, Steele (Ark.), 4 S. W. Rep. 53, and note; Kaes v. Gross (Mo.),3S. W. Rep. 840; 
Sanders v. Sheran (Tex.), 25. W. Rep. 804; Honaker v. Cecil (Ky.), 1S. W. Rep. 394, and 


note; Reece v. Renfro (Tex.), ante, 545.] — Reece vy. Renfro, Sup. Ct. Texas, 4S. W. Rep, 
545. 


2.—. [Intention]—Intention to use premises as a homestead at a future 

time.— When premises have never been kept or used as a homestead by the head of 
the family, no right to a homestead can be acquired by mere intention to use them as 
such at some indefinite future time. — Keyes v. Bump, Sup. Ct. Vt., 9 Rep. 598. 


HUSBAND AND WIFE.—[Action]— Action for injury to wife’s land.—An 
action of trespass for injuries done to the wife's land during coverture, when the 
action will survive to either, upon the death of the other, may be brought by the 
husband alone, or by the husband and wife jointly, at his election. — Smith v. Fitz- 
gerald, Sup. Ct. Vt., 9 Atl. Rep. 604. 


2.——. [Conveyance— Cotenancy]— Conveyance to husband and wife does not 
create a tenancy in common.—A conveyance of lands, since the passage of the 
married woman’s act of 1852, to husband and wife, does not create a tenancy in com- 
mon, That act endows the wife with the capacity, during the joint lives, to hold in. 
her possession, as a single female, one-half of the estate in common with her hus- 
band. The right of survivorship still exists as at common law. To constitute a 
tenancy in common between husband and wife, there must be in the conveyance an 
expression of an intention to do so.— (The following cases are examined: Mander vv. 
Harris, 24 Ch. Div. 222; Bertles v. Nunan, 92 N. Y. 152; Mander v. Harris, 27 Ch. Div. 
166; Diver v. Diver, 56 Pa. St. 106; Fisher v. Provin, 25 Mich. 350; Bates v. Seely, 46 
Pa. St. 248; Marburg v. Cole, 49 Md. 402; McDuff v. Beauchamp, 50 Miss. 531; Chandler 
v. Cheney, 37 Ind. 391; Thomas v. De Baum, 14 N. J. Eq. 87; McDermott v. French, 
15 N. J. Eq. 78; Washburn v. Burns, 34 N. J. Law, 18; Den v, Gardner, 20 N. J. Law, 
556; See v. Zabriskie, 28 N. J. Eq. 422; Kip v. Kip, 33 N. J. Eq, 213.] — Buttlar v. Rosen- 
blath, Ct. Er. & App. N. J., 9 Atl. Rep. 697. 


3. ——. [Divorce— Action — Parent and child] —Action by divorced wif. against 
husband for support of children. — Irrespective of any statutory provision relating 
thereto, a father is bound by law to support his minor children; but it is otherwise 


with the mother during the life of the father. — Gilley v. Gilley, Sup. Jud. Ct. Me., 9 
Atl. Rep. 623. 


4.——. [Mortgage— Wife's separate estate — Interpretation} — When mortgage 
by wife of herseparate estate for husband's debt void.— A mortgage of her sepa- 
rate estate by a married woman in South Carolina, to secure a debt of her husband, in no 
way connected with her separate estate, is neither a bequest, a devise, nor an alienation, 
within the meaning of Const. 8S. C., art. 14, sec. 8, removing the common-law disabili- 
ties of married women in that State to the extent of allowing them to bequeath, de- 
vise, or to alienate their separate estates as fully as if they were single women, and 
providing that such estates shall not be subject to levy and sale for their husband’s 
debts. Nor is such a mortgage a contract, within the meaning of Gen. St. 8. C., sec, 
2037 (being section 3 of the act of 1870, as amended by the act of 1882), providing 
“that a married woman shall have the right * * * to contract and be contracted 
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HUSBAND AND WIFE — Continued. 


1ere with, as to her separate estate, in the same manner as if she were unmarried.’ The 
d to H note to secure which the mortgage was given being for a debt of the husband, and 
on- the mortgage being neither an “alienation” nor a “‘ contract as to her separate es- 
e, is tate,” it results that both are void.— Aultman v. Taylor, Sup. Ct. 8. C., 2 8. E. Rep, 
re- 402. 
= —. See ASSIGNMENT FOR CREDITORS; CONTRACTS ; FRAUDULENT CONVEYANCE. 
ar, INTOXICATING LIQUORS. — No defense that father authorized sale to minor 
ac- son.— Sections 1077, 1078, Code N. C., forbid all dealers in intoxicating ‘drinks or 
tot liquors "” to sell in any manner, or to give away, to any unmarried person under the age 
ost, of twenty-one years, knowing such person to be under that age, any such drinks or 
nv. liquors, and makes it a misdemeanor and indictable to do so; and give the father, or, if 
44 he be dead, the mother, guardian, or employer, of any minor to whom such sale or gift 
B40; shall be made, a right of action against the guilty party. Held, upon the trial of an in- 
and dictment for the violation of said sections, that the fact that the father of the minor 
ep, authorized the sale, did not furnish the defendant with any legal excuse or justifica- 
tion.—[Compare Kreamer v. State (Ind.),6 N. E. Rep. 341, and note; Mulread v. State, 
(Ind.), 7 N. E. Rep. 884; Commonwealth v. O'Leary (Mass.), 8 N. E. Rep. 837. But see 
— State v. McMahon (Conn.), 5 Atl. Rep. 596. See, also, O'Bryan v, State (Ark.),2 8. W. 
- Rep. 339; Gillan v. State, Id. 185.] — State v. Loivrance, Sup. Ct. N. C., 2 S. E. Rep. 367. 
2. —. [License —Brewer]— Brewer using agency for sale of beer. — Under Gen. 
Laws Wis. 1885, ch. 296, sec. 4, which provides that if any person shall sell or traffic in or 
An give away any spirituous, malt, or intoxicating liquor in any quantity whatever, without 
the first having obtained a license therefor, he shall be deemed guilty of a misdemeanor, a 
the brewer who establishes an agency for the sale of beer of his own manufacture in a town 
tz- some miles from his duly licensed place of business, and there sells to such persons as 
desire to purchase, without obtaining a iicense for carrying on the business from the 
ot authorities of such town, is guilty of an offense. A brewer so selling intoxicating liquors 
he is not to be regarded as selling in the usual course of manufacture, but is to be regarded 
m- as selling directly to the consumer, and is not protected by the license issued to him 
‘in under the Federal laws. — Pietz vy. State, Sup. Ct. Wis., 32 N. W. Rep. 763. 
1s- 3.——. ——. [Municipal corporations] —Powers of municipal corporations in 
a Illinois. — Under a general power to license, regulate, or prohibit the sale of liquors, a 
an municipality may regulate such sales in quantities larger than those for which provis- 
ve. ion is made by the general law of the State. The fee required for such a license is nota 
iv. tax, but the price of the privilege of selling liquor as a beverage in quantities of one 
46 gallon or more,—a privilege which the municipal authorities are at liberty to restrict 
er or to deny; and therefore no question as to the adequacy or excessiveness of the amount 
h, charged can arise. Craig, J., dissents. An ordinance prohibiting the sale of spirituous 
W, or vinous liquors in quantities of one gallon or more at a time, without first having ob- 
n- tained a license therefor, is within the powers conferred by the general law for the 
incorporation of cities, villages, and towns (Rev. St. Ill. 1874, ch. 24, p. 209, art. 5, sec. 1, 
cl. 46), “ to license, regulate, and prohibit the selling and giving away of any * * * 
. liquors.”” — Dennehy v. Chicago, Sup. Ct. Ill., 2 N. East. Rep. 227. 
se ICE, see WATER AND WATER-COURSES. 
° IMPLIED CONTRACT, see CONTRACT; WHARFAGE. 
IMPOTENCY, see DAMAGES. 
- INCOMPATIBLE OFFICES, see OFFICE AND OFFICER. 


INDEPENDENT CONTRACTOR, see MASTER AND SERVANT; NUISANCE. 
INDICTMENT, see CRIMINAL Law. 

INJUNCTION, see JUDICIAL SALE; RAILWAY COMPANIES. 

INNOCENT HOLDER, see NEGOTIABLE INSTRUMENTS. 

INSOLVENCY, see MUTUAL INSURANCE. 

INSTRUCTIONS, see CRIMINAL Law. 
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INTENTION, see HOMESTEAD. 


INTERPRETATION, see ACCIDENT INSURANCE; CRIMINAL LAW; ELECTIONS; Hus- 


BAND AND WIFE; JUDGMENT; LANDLORD AND TENANT; LIBEL AND SLANDER; 
MUNICIPAL CORPORATIONS; STATUTES. 


INTERSTATE COMMERCE, see CONSTITUTIONAL LAW; RAILWAY COMPANIES. 
INTERSTATE LAW, sce CORPORATIONS. 
INTERSTATE RAILWAYS, see RaiLway COMPANIES, 
INTERVENOBS, see REMOVAL OF CAUSE. 
INTESTATES, see MUTUAL BENEFIT SOCIETIES. 


JUDGMENT.— [Interpretation]— When reference had to the pleadings. — When 
there is doubt as to what person is the party defendant in a judgment record by reason 
of its being applicable to more than one, reference may be had to the process, plead- 
ings, and proceedings in the action for determining with certainty the real party. — 
Moulthrop’s Admr. v. Schoel Dist., Sup. Ct. Vt., 9 Atl. Rep. 608. 


2.—. [Lien] — Decree in equity reversed in part and affirmed in part.— Where a 
decree is reversed in part, and aflirmed as to the residue, the reversalin part does not 
destroy the lien of so much of the decree as is unreversed or aflirmed.— Thompson y. 
Chapman, Sup. Ct. App. Va., 2S. E. Rep. 273, 


3.—-. ——. [Mortgage — Mistake — Equity] — When lien of judgment yields to 
equity of the mortgage inrespectof liens omitted therefrom by mistake. — 

’ Where land intended to be included in a mortgage is omitted by mistake, and a judg- 
ment is subsequently rendered against the mortgager, the lien of the judgment credi- 


tor is subject to the equity of the mortgage. Ray, J., dissenting. — Martin v. Nizon, Sup 
Ct. Mo., 48. W. Rep. 503. 


4.—. —. [Recording]— Judgment against Bankhead recorded as judgment 
against Burkhead, no lien.— Where a statute provides that, when any judgment has 
been recorded and indexed, it shall, from the date of such record and index, operate as 
a lien, held, that the record must show the names of the plaintiffs and defendants in the 
judgment. A judgment rendered against Joun and William Bankhead, and recorded and 
indexed as against Joan and William Burkhead, confers no lien.— Anthony v. Tay- 
lor, Sup. Ct. Tex., 4S. W. Rep. 531. 


JUDICIAL SALE. — [Injunction] — Cloud upon title — Injunction not granted to 
restrain judicial sale — The general rule in Pennsylvania upon an execution against 
a defendant in a judgment is to permit a sale of any interest in land alleged to be owned 
by him. If he has no interest in the land, no title passes by such sale. If there be a 
substantial doubt, and the particular sale is not forbidden by any act of assembly, the 
question is left to be determined in an action of ejectment. A court of equity has no 
jurisdiction to interpose and prevent such sale. — [The court say: * The general rule in 
this State unquestionably is to permit a sale of any aileged interest in land of the de- 
fendant inthe judgment, If the defendant has no interest in the land, no title passes 
by such sale, If there be a substantial doubt, and the particular sale is not forbidden - 
by an act of assembly, the question is left to be determined in an action of ejectment. 


Reeser v. Johnson, 76 Pa. St. 313; Davis v. aan, 106 Pa. St. 395.""] — Appeal of Small, 
Sup. Ct. Pa., 9 Atl, Rep. 337. 


JURISDICTION.— Whatis ‘sum in payment. actions of trespass quare clausum, 
the ad damnum in the writ is the “ sum in demand” within the meaning of R. L. Vt., sec. 
821, and determines the jurisdiction.— Smith v. Fitzgerald, Sup. Ut. Vt., 6 Atl. Rep. 604. 


JUROR. — [(Competency]—Servant of a party disqualified.—The fact that a 

juror is in the employment of defendant disqualifies him. The court say: “ He 
was not omni exceptione major. He would have been disqualified at common law, 
and we have no statute removing Such disqualification. It does not matter that he 
had the self-confidence to swear that he could try the case impartially. It was not 
for him to determine his competency on that point. When the fact was developed 
that he was in the employment of appellant, the law adjudged him incompetent. 
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JUROR — Continued. 
The law does not lead jurors into the temptations of a position where they may se- 
cure advantage to themselves by doing wrong, nor permit the possibility of the wav- 
ering balance being shaken by self-interest. Hubbard v. Rutledge, 57 Miss. 7; 3 Bl. 
Comm. 365; Thomp. & M. Jur., sec. 185.] — Louisville, etc., R. Co. vy. Mask, Sup. Ct. 
Miss., 2 So. Rep. 360. 


JOINT LIABILITY, see CARRIERS OF GOODS; PARTNERSHIP. 
JUDGMENT, see EsTorpPe.. 

JURY TRIAL, see Habeas Corpus. 

KILLING STOCK, see RAILWAY COMPANIES. 
KNOWLEDGE, see ASSIGNMENT FOR CREDITORS. 

LAKE, see WATER AND WATER-COURSES. 


LANDLORD AND TENANT.-— [Lease —Sale] — Effect of sale of unexpired 
term. — The sale of the unexpired term of a lease involves the sale of the obligations 
as wellas the rights. But nothing prevents the severance of the right of occupancy 
from the obligation to pay the rent, and the sale of the former alone. The purchaser, in 
such case, would, of course, assume the risk of his right being defeated by failure of 
the principal lessee to pay his rent; but he would by no means become personally bound 
for the rent. The sale, in this case, being of the right of occupancy alone, and not of 
the lease, the defendant cannot be held for the rent, — Walker vy. Dohan, Sup. Ct. La.,2 
So. Rep. 381. 


[Louisiana code—Interpretation]— Annulment of lease by unseen 
event — Inundation of sugar plantation. — The inundation of a sugar plantation in 
Louisiana by the Mississippi river, caused by the giving way of a levee, resulting, not 
only in the loss of the crop, but also in the destruction of all the stubble and plant cane, 
putting the plantation under water for three months, filling up the canals and ditches, 
sweeping away the bridges, and leaving a deposit, from three to six inches deep, over 
the whole land, and requiring, in order to raise a crop again, the canals and ditches to 
be dug out, the bridges to be rebuilt, and seed cane to be obtained, amounts to a partial 
destruction of the premises by an unforeseen event, or making them unfit for the pur- 
pose for which leased, if leased for a sugar plantation, within Rev. Civil Code La. arts. 
2697 (2667) and 2699 (2669), entitling a lessee, in case of such a destruction or impairment 
of the thing leased, to an abatement of the rent or an annulment of the lease; and the 
injury is of so grave acharacter as to entitle him to an annulment, and he will not be 
required to be satisfied with an abatement of rent merely. — [This is a very learned and 
exhaustive opinion by Mr. Justice Gray. No extract which could be made from it could 
do it justice.— Ed. Am. Law Rev.] — Viterbo v. Friedlander, Sup. Ct. U. 8., 7 Sup. Ot. 
Rep. 962. 


—. See RECEIVER. 


LAW.— What constitutes a testamentary statement. —One in contemplation of a 
journey wrote and signed an informal testamentary paper, beginning thus: “I am going 
to town with my drill, and i ain’t feeling good and in case if i shouldend get back do as 
isay on this paper.’”? He went to town, but there became very ill. He succeeded however, 
in returning home, when he shortly after died. Held, that a petition to admit the above 
paper to probate as decedent’s will was properly refused.— [Cases examined: Parsons 
v. Lanoe, 1 Ves. Sr. 190; Lindsay v. Lindsay, L. R.2 Prob. & Div. 459; Maxwell v. Maxwell 
3 Metc. 101; Damon v. Damon,8 Allen, 192; Tarver v. Tarver, 9 Pet. 174; In re goods of 
Robinson, L. R. 2. Prob. Div. 17i, and cases cited in note; Strauss v. Schmidt, 3 Philli. 
397; Inre goods of Thorne, 4 Swab & Trist, 36; Ex parte Lindsay, 2 Bradf. 204; Surton 
v. Collingwood, 4 Hagg. 176; Forbes v. Gordon, 3 Phill. 625; Bateman v. Pennington, 3 
Moore P. C. C.223; Goods of Ward, 4 Hagg. 179; Sinclair v. Hone, 6 Ves. 608; Thomp- 
son v. Connor, 3 Bradf. 366; Todd’s Will, 2 W. & S. 145. The court say: “‘ Our own case 
of Todd’s Will,2 W. & 8. 145, is exactly in point, and controls the present contention. 
The essential words there were: ‘If ishould notreturn * * * whatI own shall be 
divided as follows.’ The words here are: ‘Incase if i shouldent get back doas I 


VOL XXI. 55 


Us. 

ER; 
ad- 

ea 
not 

to 
ig- 
di- 9, 
up 
nt 
as 

as 
he 
nd 
y 

st 
d 

a 
ie 
10 
n 
t. 
be 
3 


836 DIGEST OF RECENT CASES. 


LAW — Continued. 
say on this paper.’ The meaning in both these cases is the same. A testament is to 
take place if there is no return. But there was a return in both instances, ard the tes- 
tament does not transpire. There is no will, because the condition on which it was to 
come into existence has not occurred. In both cases the deceased did return.”]— In re 
Morrow, Sup. Ct. Pa., 35 Alb. L. J. 508. 


LEASE, see LANDLORD AND TENANT; RAILWAY COMPANIES. 
LEGAL TITLE, see QUIETING TITLE. 


LIBEL AND SLANDER. — [Malice] — Definition of malice.—In a legal sense, 
malice, as an ingredient of an action of libel or slander, signifies nothing more than 
a wrongful act, done intentionally, without just cause or excuse. — King v. Patterson, 
Ct. Er. & App. N. J., 9 Atl. Rep. 705. 


2.——. —. When the law conclusively presumes malice. — Where the pubiica- 
tion imputes a crime so as to be actionable per se, or is actionable only on averment 
and proof of special damages, if the publication is not justified by proof of its truth, 


or by the privileged occasion of publication, the law conclusively presumes malice 
such as is essential to the action. — bid. 


3. ——. [Privileged communication — Burden of proof] — Burden of proof in re- 
spect of privileged communication. —The burden of proving that the occasion 
of publication was privileged is on the defendant. The being privileged, 
the burden is then cast upon the plaintiff of showing that the words were published 


from an improper motive, and not for a reason which otherwise would render them 
privileged. — Ibid. 


4.—. —. Whether privileged communication available as defense.—The 
occasions which give rise to the privilege of speaking or publishing defamatory words 
which otherwise would be actionable are various. Whether the privilege is available 
as a defense depends upon the circumstances of the particular case, the situation of 
the parties, the persons to whom, the circumstances under which, and the manner in 
which the communication was made. The subject in relation to which the commun- 
ication was made may be privileged, and a communication on that subject be unprivi- 
leged. If the restraints and qualification imposed by law upon the publicity to be 
given to such communications be disregarded, the communication is unprivileged 
and actionable. In such cases good faith and honest belief will be no defense. A 
communication made bona jide, upon any subject-matter in which the party commun- 
icating has an interest, or in reference to which he has a duty, is privileged if made 
to a person having a corresponding interest or duty, although it contain criminatory 
matter which, without this privilege, would be actionable. — Jbid. 


5. —. —. [Mercantile agency]— What communications by mercantile ageucy 
privileged.— A communication made by the proprietors of a mercantile agency, in 
respect to the character and financial standing of a trader, is privileged when made 
to those of its patrons who have a special interest in the inf.rmation communicated. 
But this privilege does not extend to publications made to patrons who have no such 
interest in the subject-matter. — /bid. 


6.—. —. “ Notification sheet’’ not privileged.—The publication by mercantile 
agency of a notification sheet, which is sent to its subscribers irrespective of their 
interest in the plaintiff's standing and credit, is not a privileged communication, and 


the proprietors are liable for a false report of the plaintiff’s financial condition in 
such publication. — Ibid, 


7. —. —. [Damages]—Such damages as may have been reasonably foreseen— 
Recovery.— The dumages recoverable in such an action are such as might reason- 
ably have been foreseen as the probable consequences of the wrongful act, and which 
were the results, in the usual order of things, of such wrongful act. — bid. 


8.—. [Statute — Interpretation] — Virginia “‘anti-dueling act’’ applies to 
written as well as spoken words. —Code Va. 1873, ch. 145, sec. 2, which provides 
that “ all words which, from their usual construction and common acceptation, are con- 
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LIBEL AND SLANDER — Continued. 
strued as insults, and tend to violence and breach of the peace, shall be actionable,” 
applies to written as well as spoken words. — Chafin v. Lynch, Sup. Ct. App. Va., 1 So. 
Rep. 803. 


9—. —. [Privilege— Question for jury.] — Defendant published a statement ina 
newspaper that plaintiff had attempted to decoy away his clients and customers. The 
plaintiff published a denial in the same newspaper, and characterized the defendant's 
statement as “a contemptible, cowardly, and malicious lie.” Defendant replied by 
publishing a card in which he referred to the plaintiff’s “known character as a liar,” 
and that any person who was “ scoundrel enough ” to have acted as plaintiff had ‘‘ would 
be unprincipled enough to deny it when charged with it.” Held, that the occasion of 
defendant’s reply was privileged, and that it ought to have been left to the jury to say 
whether he abused his privilege, and had acted with malice, and not honestly, and in the 
protection of his own interest.—[The court say: ‘The reported cases on the subject 
of privileged communications are very numerous; and they show that, while the law as 
to such communications is well settled, its application to particular cases is often 
attended with difficulty. They also show that the law in this particular was formerly 
more restricted than at present; the rule having been gradually extended, on the ground 
that it is to the interest of society that correct information should be obtained as to the 
character and standing of persons with whom others have business or social relations, 
so that it is now well settled, as laid down by Baron Parke, in the leading case, Toogood 
v. Spyring, 1 Cromp. M. & R. 181, that a communication honestly made, in the perform- 
ance of a social duty, is no less privileged than one made in self-defense, or in the pro- 
tection of one’s own interest. Coxhead v. Richards, 52 E. C. L. 569; Davies v. Snead, L. 
R. 5 Q. B. 608; Blackham v. Pugh, 2 C. B. 611, 52 E. C. L. 611; Coward v. Wellington, 7 Car. 
& P. 531, 82 E. C. L. 743; Todd v. Hawkins, 8 Car. & P. 88, 34 E. C. L. 625; Whiteley v. 
Adams, 109 E. C. L. 892; Clark v. Molyneux, 26 Wkly. Rep. 104; Stevens v. Sampson, 5 
Exch. Div. 53; Van Wyck v. Aspinwall, 17 N. Y. 190; Swan v. Tappan, 5 Cush. 104; 
Shurtleff v. Stevens, 51 Vt 501; Hamilton v. Eno, 81 N. Y. 116; White v. Nicholls, 3 How. 
266; Dillard v. Collins, 25 Gratt. 343; 6 Rob. Pr. 885, 903; 1 Amer. Lead. Cas. marg. p. 168. 
According to these principles, while it is true that one insult cannot be set off against 
another (Bouland v. Eidson, 8 Gratt. 27), yet if a man is attacked in a newspaper he may 
reply; and if his reply is not unnecessarily defamatory of his assailant, and is honestly 
made in self-defense, it will be privileged. The rule deducible from the authorities is 
expressed by a modern text writer as follows: ‘Every man has aright to defend his 
character against false aspersion. It may be said that this is one of the duties that he 
owes to himself and to his family. Therefore communications made in fair self-defense 
are privileged. If 1am attacked in a newspaper, I may write to that paper to rebut the 
charges, and I may at the same time retort upon my assailant, when such retort isa 

necessary part of my defense, or fairly arises out of the charges he has made against 
me.’ Odgers, Lib. & Sland. — bid. 


LICENSE, see INTOXICATING LIQUORS. 
LIENS, see CORPORATIONS; DEBTOR AND CREDITOR; JUDGMENT. 


LIFE INSURANCE. -— ([Contract]— When contract of life insurance deemed 
complete.— When an application for insurance has been regularly made and the ap- 
plicant has been accepted, after dical examination, by the company, and the pre- 
mium has been tendered, the applicant standing ready to pay the first premium upon 
the delivery of the policy, the contract of insurance as between the company and the 
applicant is complete, and it may be enforced —although the policy, by reason of the 
negligence of the company’s agents, is not delivered, and the applicant in the mean- 
time falls sick and dies.— Yonge v. Equitable Life Assurance Society, Cir. Ct. E. D. 
Tenn., 1 Corp. L. J. 531. 


2.—. [Question for jury] — Habitual intemperance a question for the jury. — 
The true meaning and signification of the words “ habitually intemperate ” in a policy 
of life insurance, as they relate to the customs and habits of men generally in regard 
to the use of intoxicating drinks, is a question addressed rather to the jury than to the 
court; and instructions which attempt to define approximately for the jury the number 
of times the assured must have got drunk or had a spree, or how closely such excesses 
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LIFE INSURANCE — Continued. 
must have succeeded each other, to constitute him an ‘habitual drunkard,” and thus . 


avoid the policy, are rightly refused. — Northwestern, etc., Ins. Co. vy. Nat. Bank, Sup. Ct. 
U. S., 7 Sup. Ct. Rep. 1221, 


3.—. —— What constitutes habitual intemperance. — A single or an occasional 
excess does not make a man an habitual drunkard; but where the habit and rule ofa 
man’s life is to indulge periodically, and with increasing frequency aud violence, in 
excessive fits of intemperance, such a use of liquor is ground to support a finding of 
habitual intemperance. — Ibid. 


—. See CONTRACT. 

LOAN, see BUILDING ASSOCIATION. 

LOCAL ACTIONS, see VENUE. 

LOCAL IMPROVEMENTS, see MUNICIPAL CORPORATIONS. 
LOTTERIES, see CRIMINAL Law. 

LOUISIANA CODE, see LANDLORD AND TENANT; SALE; STATUTES. 
MALICE, see LIBEL AND SLANDER. 

MAINTAINING EJECTMENT, see EyeCTMENT. 

MANAGERS, see CORPORATION. 


MANDAMUS. — [Taxation — Municipal bonds]— Judgment to recover on bonds 
conclusive.— A proceeding by mandamus to compel the levy by a county court of a 
tax sufficient to pay a judgment obtained against the county is a remedy in the nature 
of an execution for the purpose of collecting the judgment, and nothing that contra- 
dicts the record of the judgment can be alleged in the proceeding. Ina proceeding by 
mandamus to compel the levy by a county court of a tax sufficient to pay a judgment 
obtained against the county, the return of the respondents to the alternative writ of 
mandamus admitted that the judgment of the relator was recovered upon bonds and 
coupons issued by the county, but alleged that the said coupons were not issued in pur- 
suance of law, making them the valid obligations of the county. Held, that the return 
was insufficient in law, the respondents being estopped to deny the validity of the 
bonds by the judgment in favor of the relator against the county, and that said judg- 
ment was none the less conclusive because rendered by default. — United States v. Knox 
County Court, Sup. Ct. U. S., 7 Sup. Ct. Rep. 1171. 


MARITIME LAW, see CRIMINAL Law. 

MARRIED WOMAN, see DEED. 

MARSHALING ASSETS, see RAILway COMPANIES. 
MARSHALING SECURITIES, see DEBTOR AND CREDITOR. 


MASTER AND SERVANT. — |Fellow-servants— Railway companies] — Car 
inspector and engineer not fellow-servants.—The engineer who has brought a 
railroad train into the yard, and whose duty it is to then take the engine to the round- 
house, is not a fellow-servant with a car inspector who is required to go upon the cars 
as soon as they are stopped, for the purpose of inspecting them, in such a sense as to 
relieve the company from liability for injuries sustained by the inspector in q 
of the negligence of the engineer in starting his engine.— Chicago, etc., R. Co., v. Hoyt, 
Sup. Ct. Ill.,2 N. E. Rep. 225. 


2.—. —. Foreman and member of wrecking crew not fellow-servants. — The 
foreman and a member of the wrecking crew of a railroad company are not fellow- 
servants, where the crew is employed by the foreman, and are under his command, and 
bound to obey his orders ; following Chicago & A. Ry. Co. v. May, 108 Il]. 293; Sheldon, C. 
J., dissenting.— (Compare: Toner v. Chicago, M. & St. P. R. Co. (Wis.), 31 N. W. Rep. 
104, and note; Hullehan v. Green Bay, W. & St. R. R. Co. (Wis.), 32 N. W. Rep. 529; 
Kruger v. Louisville, N. A. & C. R. Co. (Ind.), 11 N. E. Rep, 957; Barton v. Jones (Pa.),8 
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MASTER AND SERVANT — Continued. 
Atl. Rep. 850; Somer v. Harrison (Pa.), 8 Atl. Rep. 799; Palmer v. Utah & N. R. Co. 
(Idaho), 13 Pac. Rep. 428; Missouri Pac. R. Co. v. Peregoy (Kan.), 14 Pac. Rep. 7.] — 
Wabash, etc., R. Co. v. Hawk, Sup. Ct. Ill.,2 N. East. Rep. 253. 


3. —. [Negligence —Fellow-servants)— One servant placed in command of 
another. — Where an ignorant boy, 17 years old, an apprentice in a machine-shop, was 
directed by the foreman in charge to obey the call and direction of W., another em- 
ployee, engaged in drilling an engine frame, which work required a skilled mechanic 
to safely handle, and W., being also an unskilled apprentice, negligently removed the 
clamp that was provided to hold the frame from falling, and in that position attempted 
to move the engine frame, directed the boy to move the trestle further under the frame» 
when it fell and killed the boy; held, that W. and the boy were not fellow-servants, and 
that the negligence of W. was the negligence of the employer.— Missouri, etc., R. Co. vy. 
Peregoy, Sup. Ct, Kan., 14 Pac. Rep. 7. 


4.—. —. [Dangerous labor] — Directing unskilled apprentice to perform dan- 
labor.— Where such foreman directs an unskilled apprentice to do work that 
requires a skilled mechanic to perform, and directed him to call to his assistance other 
employees, alsoignorant of said work, and said work is dangerous, and such danger is 
known to the foreman, and is unknown to such employees, and no notice is give to them 
of the danger, and failed to give them instructions which, if given and followed, would 
have prevented the accident, and one is killed while at said work, the employer is liable 

in an action for damages.— Ibid. 


5. —. [Respondeat superior|— Master liable in case of his interference with 
work of servant. — If the interference of the employer, in the work or any of its de- 
tails, results in the doing of anything, as a part of the work, from which damage en- 
sues to another, the employer is liable.— Davie v. Levy, Sup. Ct. La., 2So. Rep. 395. 


6.——. —. [Independent contractor]— Master not liable for collateral injuries 
by independent contractor.— When an obstruction or defect, caused or created in a 
public street, is purely collateral to the work contracted to be done, and is entirely the 
result of the wrongful acts of the contractor or his workmen, the employer is not hable.— 
Ibid. 


—. See NEGLIGENCE. 

MEMBERS, see MUTUAL BENEFIT SOCIETIES. 
MERCANTILE AGENCY, see LIBEL AND SLANDER. 
MILL-DAM, see WATER AND WATER-COURSES. 
MISSISSIPPI, see ASSIGNMENT FOR CREDITORS. 
MISTAKE, see JUDGMENT. 

MISTAKE OF LAW, see Equity. 


MORTGAGES, see ASSIGNMENT FOR CREDITORS; DEBTOR AND CREDITOR; HUSBAND 
AND WIFE; JUDGMENT; RAILWAY COMPANIES. 


MUNICIPAL BONDS, see ConsTITUTIONAL LAW; MANDAMUS. 


MUNICIPAL CORPORATIONS. — [Cemeteries — Dedication] — Power of city 
over land dedicated for cemetery. — Where land is dedicated to public use as a 
burying-ground, the power of the city in which the land is located over it extends 
only to the protection and regulation of the public use. The city cannot sell the land, 
or release or extinguish the use for which it was granted, or employ it any way 
variant from the purposes for which it was designed. — Stockton vy. City of Newark, Ct. 
Ch. N. J., 9 Atl. Rep. 203. 


2—. —. [Constitutional law— Vested rights] — Such grant not subject to 
municipal or legislative control.— The New Jersey act of 1886, providing that, 
when lands are held by a city for burial purposes, and, in the judgment of the common 
council, the public good will be served by devoting such lands to other public uses, they 
may be devoted to such other public use, is unconstitutional. Where a grant is made 
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MUNICIPAL CORPORATIONS — Continued. 


4.—. —. [Trust — Duration] — Trust not at an end because cemetery full.— 


6 —. 
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to a municipal corporation in trust for a charity, it is no more subject to legislative 
control than the private vested rights of individuals. — Jbid. 


3.——. —. [Police power — Statutory change] — Such use not upheld as an ex- 


ercise of police power. — The statute cannot be upheld as an exercise of the police 
power of the State to protect the public health, as it confers on the city council general 
power to divert land from use as a burying-ground to any other purpose, without refer- 
ence to the requirements of the public health. Besides, it appears in this case that no 


new interments have been made in the ground for nearly sixty years, and the public 
health could therefore not be affected. — Ibid. 


Where land is given in trust for a burial place, the trust is not to be considered as at an 
end when the last body which can be buried in it has been deposited. The expectation 
in the burial of the dead is that they are to remain permanently, and a trust for a bury- 
ing place devotes the ground to that purpose perpetually. — Jbid. 


5. —. [Local improvements— Assessments of damages] — Authority of legis- 


lature to define the district benefited.— The legislature has authority to declare 
what district is benefited by a local improvement, and to levy on such district an 
assessment therefor, and the courts will interfere to set aside such assessment only 


where there has been a manifest abuse of discretion. — Lent v. Tilson, Sup. Ct. Cal., 14 
Pac. Rep. 71. 


(Statute — Interpretation — Local improvements — Assessments — Taxa- 
tion — Exemption — Cemeteries]—‘‘All public taxes and assessments.’’— By 
Gen. St. 1878, ch. 34, sec. 259, the lands and property of cemetery associations are exempt 
from “all public taxes and assessments.” Held, that this exemption extends to “ assess- 
ments” for local improvements; as, for example, a sidewalk built in front of the 
property.— Oakland Cemetery Ass’n v. City of St. Paul, Sup. Ct. Minn., 32 N. W. Rep. 781, 


7. ——. [Streets -- Negligence] — Not liable in Arkansas for injuries from non- 


repair of streets. — Although it is the duty of incorporated towns and cities in Arkansas 
to keep their streets in repair, yet no statute, expressly or by implication, makes them 
liable to a private action by an injured party for damages sustained by reason of a failure 
to discharge the duty. In the absence of such a statute, they are not liable. — [The 
court cite: Young v. City Council of Charleston, 20 S. C. 119; Hill v. Boston, 122 Mass. 
857; Detroit v. Blakeby, 21 Mich. 106; Young v. Charleston, 20 8. C. 116; Navasota v. 
Pearce, 46 Tex. 525; Pray v. Jersey City, 32 N. J. Law, 394; Winbigler v. Los Angeles, 45 
Cal. 36; Oliver v. Worcester, 102 Mass. 499; Mower v. Leicester, 9 Mass. 250; Mitchell v. 
Rockland, 52 Me. 123; Hyde v. Jamaica, 27 Vt. 443; Detroit v. Putnam, 45 Mich. 265,7 N. W. 
Rep. 815; French v. City of Boston, 129 Mass. 592. Compare Pomfrey v. Village of Saratoga 
Springs (N. Y.) ll N. E. Rep. 43, and note; Hubbell v. City of Yonkers (N. Y.), 10 N. E. 
Rep, 858; Bishop v. Township of Schuylkill (Pa.), 8 Ati. Rep. 449; City of Houston v. 
Isaacs (Tex.), 3 S. W. Rep. 693; Triese v. City of St. Paul (Minn.), 32 N. W. Rep. 857; 
Shippey v. Village of Au Sable (Mich.), Zd. 741; Armstrong v. Incorporated Town of 


Ackley (Iowa), Jd. 180.] — City of Arkadelphia vy. Windham, Sup. Ct. Ark., 4 S. W. Rep. 
450. 


—. See CONSTITUTIONAL LAW; HIGHWAY; INTOXICATING LIQUORS; VENUE. 
MUNICIPAL LOTTERIES, see CRIMINAL Law. 


‘MUTUAL BENEFIT SOCIETIES. —[Intestates]— When widow entitled to bene- 


fit in case of intestacy. — The charter of a mutual benefit association provided that, 
upon the decease of any member of the association, ‘‘the fund to which his family is 
entitled shall be paid as may be designated in the application for membership. This 
being changed by death, or otherwise impossible, it shall go, first to the widow and 
infant children,” and afterwards in the order named, A member directed in his appli- 
cation that the benefit should be paid at his death as he might designate in his will. He 
died intestate, leaving a widow, but no infant children. Held, that the widow was 
entitled to the fund, and it was not subject to division among the distributees under the 


statute of descent and distribution. — Whitehurst v. Whitehurst, Sup. Ct. App. Va., 1 So 
Rep. 801. 


MUTUAL BENEFIT SOCIETIES — Continued. 
2.—. [Members— Expulsion] — Rights and duties of expelled members upon 
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reinstatement.— One who has been expelled from a society of which he is a member, 
but who has been subsequently reinstated by a decree of court, should present the decree 
in a regular manner, and demand his reinstatement of the officers. He cannot assert 
his status by simply appearing at the next meeting after the decree, and insisting upon 
his rights without informing the officers in a regular manner of the action of the court. — 
M’ Lafferty v. Sweeney, Sup. Ct. Pa., 9 Atl. Rep. 277. 


MUTUAL INSURANCE. — [Insolvency — Assessments — Burden of proof] — 


Assessment to the entire amount of policy. — Where the losses of an insolvent 
fre insurance company are about $50,000, and the premium notes $174,000, of which 
$79,391.27, represents unexpired policies, an assessment “ to the amount of the premium 
notes, * * * less all previous assessments,” is so much in excess of the amount 
required for the payment of losses that, in an action on a premium note by the assignee 
to recover the assessment due thereon, the burden is on him to show that such assess- 
ment was reasonably proper, in view of all the circumstances, and in the absence of 
such proof a verdict should be directed for the policy-holder.— Lehigh Valley Fire Ins. 
Co. v. Dryfoos, Sup. Ct. Pa., 9 Atl. Rep. 262. 


NATIONAL BANE, see TaxaTION. 
WEGLIGENCE.— [Contributory negligence]— When verdict directed on 


grounds of contributory negligence. —In an action against a railroad company for 
damages for personal injuries, where it appears that the plaintiff was a section boss, 
and that he was injured by recklessly running his hand car into a deep cut, without 
sending any one ahead to watch for and warn a passenger train then about due, a case 
is presented where the verdict, if for the plaintiff, should be set aside, and a verdict 
should be ordered for the defendant. — [Mr. Justice Harlan, in giving the opinion of the 
court, said: “ Assuming, but without deciding, that the bill of exceptions sufli- 
ciently shows that all the evidence is embodied in the record, the question arises 
whether the court erred in withdrawing the case from the jury, and directing a verdict 
for the company. In Phenix Ins. Co. v. Doster, 106 U. S. 32, 1 Sup. Ct. Rep. 18, it was 
said that,‘ where a cause fairly depends upon the effect or weight of testimony, it is 
one for the consideration and determination of the jury, under proper directions as to 
the principles of law involved ;’ and that a case should never be withdrawn from them, 
‘unless the testimony be of such a conclusive character as to compel the court, in the 
exercise of asound judicial discretion, to set aside a verdict in opposition to it.’ So, in 
Randall v. Baltimore & O. R. Co , 109 U. 8. 482, 3 Sup. Ct. Rep. 322, it was declared to be 
the settled law of this court ‘ that when the evidence given at the trial, with all infer- 
ences that the jury could justifiably draw from it, is insufficient to support a verdict for 
the plaintiff, so that such a verdict, if returned, must be set aside, the court is not bound 
to submit the case to the jury, but may direct a verdict for the defendant.’ These 
authorities sustain the charge to the jury. The evidence makes a case of utter reckless- 
ness upon the part of the deceased, who was a section boss of the defendant, charged 
with the duty of keeping its road in repair between certain points, so that trains could 
pass over it in safety. He was guilty of the grossest negligence in running his hand car 
into the deep cut where he was injured, without having sent any one ahead to watch for 
and warn the passenger train which he knew was approaching or would soon reach that 
point on the road. But for his negligence in that respect he would not have been 
injured.’”’] — Goodlett v. Louisville, etc., R. Co., Sup. Ct. U. S., 7 Sup. Ct. Rep. 1254. 


2.—. (Master and servant — Vice-principal —Contributory negligence] — 


Railroad section master ordering laborer to jump from moving train.—A 
railroad section master, duly authorized to hire, direct and discharge the hands of 
his section, suddenly ordered a new section hand, in the course of his employment, 
to jump from a swiftly-moving train, Held, in an action by the section hand to re- 
cover for the injuries thereby sustained, that the railroad was liable.—/ atton vy. 
Western North Carolina R. Co., Sup. Ct. N. C., 1 So. Rep. 863. 


3.——. [Railway companies— Coupling cars] — Brakeman killed by draw-bars 


slipping in consequence of curve in track. — Plaintiff's intestate was employed 
in coupling cars in defendant’s depot yard in Detroit, Michigan, and while coupling 
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NEGLIGENCE — Continued. 


certain cars standing on a sharp curve, the draw-heads of the cars failed to meet, 
and passed each other, allowing the cars to come so close together that he was 
crushed to death. The evidence showed that deceased was standing on the inside 
of the draw-bar while coupling, and that the outside was free from danger. Held, 
that the plaintiff was not entitled to recover, the deceased having wantonly assumed 
the risk of remaining upon the inside of the draw-bar when he should have gone to the 
other side; and that, having assumed the risks of the employment, he was bound to 
look out for and avoid the dangers arising from the sharpness of the curve, to which, as 
an experienced brakeman, deceased must have known he was exposed. In such acase, 
when testimony has been introduced to the effect that draw-bars slip sometimes 
even upon a straight track, and there is no evidence to contradict it, it is not error 
for the trial court to charge the jury that “he (the deceased) knew, as he was an 
experienced man, that draw-bars do slip sometimes even upon a straight track, 
* * * and the sharper the curve the greater was the danger of their slipping.” Miller 


and Harlan, JJ., dissent.— Tuttle v. Detroit, etc., R. Co,, Sup. Ct. U. S., 7 Sup. Ct 
Rep. 1166. 


4.—. —. When liable to trespasser on train. — Where a boy 15 years old gets 
upon a freight train wrongfully, and as a trespasser, for the purpose of riding with- 
out paying his fare, and is commanded by the brakeman to jump off the train while 
in dangerous motion, in the night-time, and in obedience to that command, and in 
fear of being thrown off, jumps off the train, and is run over and injured, the com- 
pany is liable. [The court say: ‘* We believe the true rule and doctrine to be that 
a railroad company is bound to exercise their dangerous business with due care to 
avoid injury to others, even to the protection of a trespasser who is not guilty of 
contributory negligence. Beems v. Chicago, R. I. & P. R. Co., 58 Iowa, 155, 12 N. W. 
Rep. 222; Keffe v. Milwaukee & St. P. Ry. Co., 21 Minn. 207; Kansas City Ry. Co. v. 
Fitzsimmons, 22 Kan. 686.”"] — Kansas City, etc., R. Co. v. Kelly, 14 Pac. Rep. 172. 


5. [Respondeat superior — Brakeman]— Authority of brakeman in re- 

moving trespasser from train.—It is within the scope of the general authority of 
a brakeman on a freight train to prevent trespassers from getting on the train, and 
to remove such persons who wrongfully get thereon; but if, in so doing, he does not 
exercise care and caution, but acts wantonly or maliciously, and an injury results, 
the railroad company is liable. —[The court say: ‘* The removal of trespassers from 
the train was within the implied authority, and became the duty of the servants in 
charge of the train; and the fact that, in so exercising that right or duty, they acted 
negligently and wantonly, and caused the boy to jump off the train while running at 
a speed unsafe for to him get off, and he is injured, will not exonerate the defendant. 
Ramsden v. Boston & A. R. Co., 104 Mass. 117; Higgins v. Waters liet Turnpike Co., 


46 N. Y. 23; Northwestern R. Co. v. Hack, 66 Ill. 233; Kline v. Central Pac. R. Co., 
37 Cal, 400.""] — Ibid. 


6.—. [Railway crossing—Contributory negligence—Question for jury]— 

Whether traveler stopped, looked and listened at the right place.— Where 
there is evidence that a person injured at a railroad crossing, before attempting te 
cross, stopped, looked and listened, it is a question of fact for the jury, under all evi- 


dence, whether he stopped at a proper place. — Lehigh, etc., Coal Co. vy. Lear, Supt. Ct. 
Pa., 9 Atl. Rep. 267. 


See CARRIERS OF GOODS; CARRIERS OF PASSENGERS ; HIGHWAY; MASTER AND SER- 
VANT; MUNICIPAL CORPORATIONS; NUISANCE; SHERIFF; STATUTE OF LIMITATIONS. 


NEGOTIABLE INSTRUMENTS. —(Blanks— Fraud -- Innocent holder] — Effect 

of drawing note in blank on rights of innocent holder. — Where one signs and 
seals a blank note, and delivers it to another, with parol authority to fill out the 
blank for a specific sum, he is liable for the amount of the note in the hands of an inno- 
cent holder, although the blank was filled out for a greater sum than that whicn was 
authorized by him. — Humphrey v. Finch, Sup. Ct. N. C., 1 So. Rep. 870. 


2——. [Bonds —Consideration] — Recital of consideration does not affect nego- 
tiability. —A bond being otherwise negotiable under Code N. C., sec. 41, relating te 
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NEGOTIABLE INSTRUMENTS — Continued. 
bonds and notes under seal, is not rendered non-negotiable by a reference, in the body 
of such bond, to the consideration for which it was given; and an innocent holder for 
value and before maturity, is not bound by any equities which may subsequently arise 


between the original obligor and the obligee.— First Nat. Lank v. Michael, Sup. Ct. N. 
C.,1So0. Rep. 855. 


NEGOTIABLE PAPER, sce RECEIVER'S CERTIFICATE. 


NOTICE.— [Publication —‘Supplement’”’] —Publication in a newspaper “rupple- 
ment” valid.— Publication of a notice onthe third sheet, called the “‘ supplement,” 
and containing matter for which there was no room in the two sheets on which the paper 
was usually printed, is sufficient when it appears that the so-called “supplement” is 
circulated co-extensively with the rest of the paper. — Lent y. Tilson, Sup. Ct. Cal, 14 
Pac. Rep. 71. 

—. See CONSTITUTIONAL Law. ry 

NUISANCE.— [Independent contractor -- Negligence] — Owners of fixed prop- 
erty, when liable for nuisances thereon.—If one permits the establishment of a 
public nuisance upon property under his control, though incidental to a work other- 
wise lawful, he will be liable. — Davie v. Levy, Sup. Ct. La.,2 So. Rep. 395. 


—. See RAILWAY COMPANIES. 
OBLIGATION OF CONTRACTS, see CONSTITUTIONAL Law. 


OFFICE ANDOFFICER.-— [Incompatible offices] — Justice and deputy sheriff.— 
The offices of justice of di trict court and of deputy sheriff are incompatible, and can- 
not be held by the same person ut the same time. — [The court say: ‘‘ Second. The test 
of incompatibility is the character and relation of the offices, as, where one is subordi- 
nate to the other, and subject, in some degree, to its revisory power; or where the func- 
tions of the two offices are inherently inconsistent and repugnant. In such cases it has 
uniformly been held that the same person cannot hold both offices. In Rex v. Pateman, 
2 Term R. 777, it was declared that, where a town clerk acts ministerially under the 
aldermen, who are judicial officers, one cannot hold both offices. Much stress is laid 
upon the fact that the accounts of the clerk were subject to the revision and control of 
the aldermen. Kex v. Tizzard, 9 Barn. & C. 418, is to the same effect. In Cotton e. 
Phillips, 56 N. H. 220, where one was chosen a member of the prudential committee and 
also an auditor in a school district, it was held he could not hold both offices. The 
court says: ‘If the same person could hold both offices, he would in fact sit in judgment 
on his own acts.’ In England a sheriff’s duties are ministerial, and, to a limited extent, 
also judicial. While these peculiar functions are recognized, in some cases, as being 
necessarily imposed upon the office by legislation and custom, no case upholds the 
propriety of exercising both the ministerial and judicial functions at the same time And 
in the same case. Widow v. Clerke, 1 Cro. Eliz. 76, case 38. See, also, argument of 
Sheffield, in Milward v. Thatcher, 2 Term R. 81.” ]—State er rel. Metcalf v. Goff, Sup. Ct. R. 
1,9 Atl. Rep. 226. 


2—. —. [Effect ofaccepting second office. -— An office-holder accepting a second 
office, incompatible with the first, vacates the first office.— [The court cite: State v. 
Brown,5 R. I. 1; Cotton v. Phillips, 56N. H. 220; State vr. Buttz, 9 Rich. 156; People v. 
Carrique, 2 Hill, 93; Magie v. Stoddard, 25 Conn. 565; Stubbs v. Lee, 64 Me. 195; People 
v. Nostrand, 46 N. Y. 375.) — Ibid. 


—. See ARMY; CRIMINAL Law. 
PAINTING, see DAMAGES. 


PARENT AND CHILD.— [Earnings of child — Consideration] — Earnings of 
minor child not a good consideration fora deed. — The earnings of a minor child 
who has not been emancipated, while laboring for another without the consent and ap- 
probation of the father, belong to the father; and, if received either directly or indi- 
rectly by the father, they do not constitute a valuable consideration fora deed by the 
father to the child. — Halliday v. Miller, Sup. Ct. App. W. Va., 1 So. Rep. 821. 
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PARENT AND CHILD — Continued. 
2—. —. [Bounty]— War bounty of minor son received by father a good con- 

sideration for a deed.— But a bounty paid by the United States government, or bya 
State, city, or county, toa minor, a citizen of the United States, during a war, upon his en- 
listing in the military service of the United States during a war, as well as his pay belonged 
to the minor, and not to his father; and, if such bounty and soldier’s pay are received by 
the father from the son, they constitute a debt due to the son from the father, unless in- 
tended as a gift to the father by the son, and the father may satisfy such debt bya 
conveyance of land to the son, and such a conveyance should be regarded as made fora 
valuable consideration, and not a voluntary conveyance.— J bid. 


3.——. Extent of application to support children.—The mother may maintain 
against the father an action for the necessary support of their minor children, fur- 
nished by her after a divorce a vinculo decreed to her for “‘ desertion and want of sup- 
port,” no decree for custody or alimony having been made. — Gilley v. Gilley, Sup. Jud. 
Ct. Me., 9 Atl. Rep. 623. 

—. See CONTRACT; HUSBAND AND WIFE. 


PARTIES, see PARTNERSHIP. 


PARTNERSHIP. — [Actions — Parties —Joint liability]—In actious against 
partners all partners not necessarily parties. — Under Rev. St. Mo. 1879, sec. 658, 
which provides that “ all contracts which, by common law, are joint only, shall be con- 
strued to be joint and several,” in a suit upon a judgment recovered against a firm, all 
the partners are not necessary parties. — [The court cite: State v. Bird, 22 Mo. 470; Mc- 
Nair v. Lott, 25 Mo. 190; Boyce v. Christy, 47 Mo. 70; State v. Spencer, 79 Mo. 316; Henoch 


v. Chaney, 61 Mo. 129.) — Belleville Sav. Bank vy. Winslow, Cir. Ct. E. D. Mo., 30 Fed. Rep. 
488, 


—. See STATUTE OF LIMITATIONS. 


PAYMENT.— Cannot be applied to note due.—A vendor of land executed to the 

purchaser a contract binding himself to make title to the latter, on payment of the note 
given for the purchase price. Ina suit against the vendor for specific performance of 
his contract, held, that payment by the purchaser must be applied on the note and other 
debts due at that time, and not on liabilities not yet accrued, without the purchaser's 
consent. —[The court say: ‘The paying debtor, failing to declare an election, the re- 
ceiving creditor may elect to which debt the payment shall be applied, provided the 
election is made on receipt of the payment. But this right of election and an applica- 
tion by the creditor cannot be so exercised as to apply the payment to debt or liability 
notdue. Bobe v. Stickney, 36 Ala. 482; Robinson v. Allison, 7d. 525; Aderholt v. Embry, 


78 Ala, 185; Johnson v. Thomas, 77 Ala. 367; Taylor v. Cockrell (in MS.)."]— Heard vy, 
Pulaski, Sup. Ct. Ala., 2 So. Rep. 343. 


—. See ACTION; STATUTE OF LIMITATIONS. 

PERSONAL INJURIES, see RatLway COMPANIES. 

PHYSICAL INJURY, see DaMAGEs. 

PLEADING.—([Foreign statute]— Must be pleaded.—A foreign statute must be 
set out in pleading, or it will not avail the party seeking the benefit of it.—[The court 
cite: Wilson v. Clark, 11 Ind. 3385; Mendenhall v. Gately, 18 Ind. 149; Kenyon v. Smith, 


24 Ind. 11; Tyler v. Kent, 52 Ind. 583; Milligan v. State, 86 Ind. 553. See, also, Leather- 
wood v. Sullivan (Ala.), 1 So, Rep. 718, and note.] — Swank v. Huffnagle, Sup. Ct. Ind., 2 


N. E. Rep. 303. 
—. See CIVIL PROCEDURE. 
PLEDGE, see WAREHOUSEMEN. 
POLICE POWER, see MUNICIPAL CORPORATIONS, 
POND, see WATER AND WATER-COURSES. 
POOR AND POOR LAWS, see CounTIEs. 
POSSESSION, see TRESPASS ; QUIETING TITLE. 
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PRACTICE, see REMOVAL OF CAUSE. 
PREFERENCES, see ASSIGNMENT FOR CREDITORS. 

PRESUMPTION, see STATUTE OF LIMITATIONS. 

PRIORITY, see RaILWway COMPANIES. 

PRIVIES, see ESTOPPEL. 

PRIVILEGE, see LIBEL AND SLANDER. 

PRIVILEGED COMMUNICATIONS, see EVIDENCE; LIBEL AND SLANDER. 
PROOFS OF LOSS, see ACCIDENT INSURANCE. 

PUBLICATION, see NOTICE. 


PUBLIC LANDS. — [Swamp Lands] — When patentees of States entitled to 
presentations from patentees of United States.— Under the act of Congress of 
September 28, 1850, granting to Arkansas and other States the swamp lands within their 
boundaries, a grant in presenti is effected by the enactment of section 1, that the swamp 
and overflowed lands “shall be, and the same are hereby, granted” to the States, not- 
withstanding the provisions of section 2, that the secretary of the interior shall ‘‘ make 
out an accurate list and plats of the lands described, and transmit the same to the 
governor of the State, and, at the request of said governor, cause a patent to be issued to 
the State therefor, and on that patent the fee-simple of the land shall vest” in the State; 
and purchasers of swamp lands in California, who have obtained certificates of purchase 
from the State under the California act of April 13, 1859, which makes such certificates 
primq facie evidence of legal title, acquire rights paramount to the patentees of the 
United States whose patents have been issued subsequent to the swamp-land act, even 
though the United States land commissioner has refused to certify the lands as swamp 
lands to the State, pursuant to section 4 of the act of Congress of July 23, 1866, “ to quiet 
land titles in California.” — Wright v. Roseberry, Sup. Ct. U. S., 78. C. Rep. 985. 


PUNITIVE DAMAGES, see DAMAGES. 

QUALIFIED VOTERS, see ELECTIONS. 

QUARE CLAUSUM, see TRESPASS. 

QUESTION FOR JURY, see ACCIDENT INSURANCE; LIFE INSURANCE; NEGLIGENCE. 


QUIETING TITLE.— [Possession — Legal title] — Legal titie necessary to main- 
tain action.— The Nebraska statute of February 24, 1873 (Gen. St. 1873, p. 882), which 
permits an action to be brought for quieting the title to real estate where the plaintiff is 

not in possession, does not dispense with the requirement that such plaintiff must have 

a legal title in order to maintain the action. — Frost v. Spitley, Sup. Ct. U. S., 7 Sup. Ct. 

Rep. 1129. 


RAILWAY COMPANIES. —[Carriers of apssengers)— Statutory penalty for 
failing to “‘ furnish accommodation for his transportation.’’— Where a passen- 
ger goes to a flag-station on a railroad at night, intending to take a train that has been 
in the habit of stopping at such station,when signaled so to do, and the train does not 
stop for him, although the usual signal is given, he may recover the penalty of $100 pro- 
vided by How. St. Mich., sec. 3324, for the failure of the railroad company to “ furnish 
accommodation for his transportation.”—Freeman v. Detroit, etc., R. Co., Sup. Ct. Mich. 
32. N. W. Rep. 833. 


a —. [Damages — Consequential damages— Nuisance — Smoke — Dust] — Not 
liable for consequential injuries to adjacent property by operating rail- 
way.—A company operating a railroad upon its own property in the usual manner is 
not liable to the owners of neighboring property for deterioration in the value of their 
property caused by the noise, smoke, dust and other incidents of the operation, not 
amounting to a nuisance.—Pennsylvania R. Co. v. Lippincott, Sup. Ct. Pa., 36 Alb. L. J. 29 


3.—. [Elevated railroads — Damages — Consequential injury] —Right of abut- 
ting owner to damages for injuries from smoke, etc.— Though the title to the 
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RAILWAY COMPANIES — Continued. 
soil of a street on which an elevated railroad has been constructed is vested in fee sim- 
ple absolute in the city, and an abutting owner has no easement or private property in 
the street, yet such owner is entitled to relief against the railroad company, where the 
engines used by them emit emoke, gas, steam and cinders, which at times have entered 
his doors and windows, thereby permanently diminishing the rental value of his prop- 
erty.— Abeneth v. Manhattan R. Co., Sup. Ct. N. Y., 32 Daily Reg. 17. 


4.——. [Interstate commerce] — What is interstate commerce.—The transporta- 

tation of property from one State to another is interstate commerce, whether the car- 
riers engaged in movingit, or the vehicles on which it is borne, cross the line of the 
State or not.—Ez parte Koehler, Cir. Ct. D. Ore., 30 Fed. Rep. 867. 


To what carriers interstate commerce act applies.— This act does not 
include or apply to all carriers engaged in interstate commerce, but only such as use a 
railway, or a railway and water-craft, ‘‘ under common control, managementor arrange- 
ment for a continuous carriage or shipment’’ of property from one State to another; 
nor does it apply to the carriage of property by rail wholly within the State, although 
shipped from or destined to a place without the State, so that such place is notin a for- 
eign country.— Jbid. 


6.—. —. Casesin judgment.— The Oregon Railway & Navigation Company carries 
certain kinds of goods on its steamers forth and back between Portland to San Francisco 

at special and reduced rates. The Oregon & California Railway, under the management 

of the petitioner, carries the same kind of goods forth and back between Portland and 

Ashland, and way stations in Oregon, at special and reduced rates. The Oregon Pacific 

Railway Company carries the same kind of goods forth and back between certain points 

on the line of the Oregon and California road and San Francisco via its railway from 
Albany to Yaquina bay and thence by steamer, at reduced rates, and thereby competes 
with the Oregon & California Railway and the Oregon Railway & Navigation Company for 
business between said points and San Francisco. The Oregon Railway & Navigation Com- 
pany and the receiver of the Oregon & California Railway act independently, though con- 
currently, in making these reduced rates, but no through bill of lading or freight receipt is 
given, nor is either interested in or liable for the carriage of the goods beyond its own 
line of transportation. Held, that the Oregon & California road and the steamers of the 
Oregon Railway & Navigation Company in the carriage of the goods in question are not 
“used under any common control, management or arrangement for a continuous Car- 
riage or shipment” thereof to and from San Francisco, within the intent and meaning 
of the act, and that the carriage and handling of said goods, so far as the receiver is 
concerned, is performed wholly within the State, and therefore specially exempted by 


the terms of the act from its operation, provided the same are not directly shipped to or 
from a foreign country.— /bid. 


7.—. [Interstate railways — Federal courts — Receivers — Marshaling as- 

sets] — Application for payment out of fund to be made to the court by the 
principal administrator. — In a suit to foreclose a mortgage upon a railway extend- 
ing through several States, where original bill is filed in Tennessee, and ancillary 
bills in Georgia, Alabama and Mississippi, upon application to the ancillary court in 
Georgia, by a judgment creditor of the mortgager, to have an order against the receiver 
to pay his claim out of the earnings of the mortgager that were on hand at the date of 
the appointment of the receiver, held, dismissing the petition without prejudice, that 
the court in Tennessee in which the original bill was filed, and upon whose orders the 
receiver had paid out allof the funds coming to his hands, is the proper tribunal to 
which a judgment creditor should make application for relief.— Central Trust Co. v. 
East Tennessee, etc., R. Co., Cir. Ct. N. D. Ga., 30 Fed. Rep, 895. 


8. —. —. [Damages — Personal injuries — Priority] —Creditor having a 

judgment for personal injuries deemed a general creditor.—A creditor hav- 
ing a judgment for personal injuries against the mortgager, growing out of torts com- 
mitted by it before the receivership,is a general creditor, and his judgment is not 
entitled to priority of satisfaction out of the earnings of the receivership, and a fortiori 
not out of the corpus of the estate.—[The court say: ‘‘ There is authority for holding— 
in fact, it is practically decreed by the Supreme Court of the United States —that debts 
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.—. —. Cattle running on track in consequence of fright. — Rev. St. Tex., 
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contracted by a railroad corporation as a part of the necessary operating expense for 
labor and supplies, or for necessary equipment or improvement of the mort- 
gaged property, are privileged debts, entitled to be paid out of current income, if the 
mortgage trustees take possession, or if a receiver is appointed in a foreclosure suit. 
Fosdick v. Schall, 99 U. 8. 225; Burnham v. Bowen, 111 U. 8. 776, 4 Sup. Ct. Rep. 675. 
And if current earnings are used for the benefit of mortgage creditors before current 
expenses are paid, the mortgage security is chargeable, in equity, with the restoration 
of the fund which has thus been improperly applied to their use. General creditors of 
a railroad corporation, which includes those claiming damages for negligence in oper- 
ating the railway, have never been held as having any privilege on the income of the 
property, much less on the corpus of the property; but there are many cases to the 
effect that no such privilege or equity exists. Davenport v. Receivers, 2 Woods, 519; In 
re Dexterville Mfg. Co. v. Receiver, 4 Fed. Rep. 873; Hiies v. Receiver, 14 Fed. Rep. 141; 
Hervey v. Illinois Midland Ry. Co., 28 Fed. Rep. 169; Olyphant v. St. Louis Ore & Steel 
Co., Id. 729; Central Trust Co. v. Wabash, St. L. & P. Ry. Co., Jd. 871. The petitioner’s 
claim against the railroad company is for personal injuries growing out of the negli- 
gence of the company’s agents more than four years prior to the suit for foreclosure. 
Neither on principle nor authority can we adjudge such a claim to be prior in right to 
the mortgage bondholders. Whether or not there may be cases growing out of the 
circumstances attendant upon the creating of the mortgage,such as the notorious 
bonding of the property for sums largely in excess of its cost value, in which the mort- 
gagers operating the road ought in equity and good conscience to be held as the mere 
agent of the mortgage bondholders, it is not necessary to decide in this case.’’] — Jbid. 


9. —. [Killing stock — Fences — Burden of proof] — Burden of showing that the 


place was one where the company was not permitted by law to fence. — The 
Texas statute imposing a liability on railroad companies for injuries done to animals, 
unless the railroad track is fenced, does not apply to such places as public necessity or 
convenience require should be left unfenced, such as the streets of a city or town, the 
depot or contiguous grounds. When, however, an injury occurs within the limits of a 
town or city, the burden of proof rests with the railway company to show that the 
place at which the animal entered was one which, under the law, it was not permitted 
to fence.—[Compare: McGrath v. Detroit, M. & M. R. Co. (Mich.), 24.N. W. Rep. 854; 
Bremmer v. Green Bay, 8S. P. & N. R. Co. (Wis.), 20 N. W. Rep. 687; Smith v. Chicago, 
M. & St. P. R. Co. (Iowa), 15 N. W. Rep. 303; Chicago & G. T. R. Co. vr. Campbell (Mich.) 
ll N. W. Rep. 152; Prickett v. Atchison, T. & S. F. R. Co. (Kan.), 7 Pac. Rep. 611, and 9 
Pac. Rep. 464; and they are not liable for death of animals straying on their tracks 
there. Indiana, B. & W. R. Co. v. Quick (Ind.), 9 N. E. Rep. 788; Indiana, B. & W. R. Co. 
v. Sawyer (Ind.), 10 N. E. Rep. 105, But they should fence within 140 feet of their sid- 
ings, though within town, Payton v. Chicago, R. I & P. R. Co. (lowa), 20 N. W. Rep. 877; 
though not a block in a smal! town where cord-wood is hauled by farmers for shipment, 
and stored by the railroad, and where there is an elevator for the receipt and shipment 
of grain, Hooper v. Chicago, St. P., M. & O. R. Co. (Minn.), 33 N. W. Rep. ; Int., ete., R. 
Co. v. Cocke, 64 Tex. 151.] — Missouri Pac. R, Co. v. Dunham, Sup. Ct. Texas, 45. W. Rep. 
472. 


art. 4245, provides that every railroad company shall be liable to the owner for any stock 
killed or injured by the locomotives and cars of the company inrunning over their 
respective railways, unless the track is fenced. Held, that a railroad company is not 
liable, under the statute, for an injury to an animal caused by the animal running on 
the track through fright at the train, and being injured on a trestle, and not by contact 
with the locomotive or cars. — International, etc., R. Co. v. Hughes, Sup. Ct. Texas, 4 S. 
W. Rep. 492. 


ll.—. [Mortgages—Foreclosure— Lease}|—-When lessee company to account in 


equity. — The Connecticut Central Railroad Company executed a mortgage to the State 
treasurer of all its property, to secure the payment of coupon bonds issued by it. 
Afterwards the New York & New England Railroad Company obtained a lease of the 
road and property mortgaged, under an agreement to apply the net earnings obtained 
from said property to the payment of the coupons, no rent being reserved by said lease. 
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RAILWAY COMPANTES — Continued. 
The said New York & New England Railroad Company soon after became the owner 
and holders of all the coupons secured by the mortgage, and, suit having been brought 
by the State treasurer to foreclose the mortgage, upon an alleged default in the pay- 
ment of the coupons, the said New York & New England Railroad Company was, upon 
application of plaintiff, made a co-defendant; said suit having been brought by their 
request for their sole benefit. Upon the answer and cross-complaint of the Connecticut 
Central Railroad Company, setting up that the New York & New England Company was 
bound to render an accountof its receipts and expenses while in possession under the 
lease, and that upon said accounting it would appear that the net earnings have been 
enough to pay, and had paid, ail the defaulted coupons; held, that the defense was sufii- 
cient; that the New York & New England Railroad Company, being the owner of the 
bonds, and the real plaintiff, was bound to account in this action, and there was no ob- 
jection to the defense on account of parties. In such a case the defense does not pre- 
sent an issue foreign to the matter of the complaint, the real issue being whethera 
foreclosure ought or ought not to take place; and it ought not take place if the net re- 
ceipts from the road were sufficient to have paid the interest coupons, and there was no 
debt due under the mortgage. The possession and use of the mortgaged premises, by 
the owner of the mortgage debt, under the lease and agreement to apply the net profits 
in payment of the debt, imposes the duty upon the owner of the mortgage debt to ac- 
count for the rents and profits. A paragraph inthe lease by which the lessor leased any 
right it might have, or afterwards acquire, ‘n certain terminal facilities and connecting 
roads, furnishes no obstacle to an accounting between the parties, since the mortgage 
itself covered future acquired property rights, and the lease expressly provided for 
deducting, from the gross earnings of the entire line operated on account of the lessor, 
whatever might be paid on account of those connections and advantages, and there 
could be no uncertainty in ascertaining the net income to be applied on the mortgage 
debt. — Chamberlain v. Connecticut Cent. R. Co., Ct. Err. Conn., 9 Atl. Rep. 244, 


n.—. —. [Arbitration]-- When agreement to submit to arbitration does not 
oust jurisdiction of equity.— A provision in the lease providing for arbitration in case 
of difference between the parties does not restrict the lessor to that remedy; and the 
lessee, having caused the suit to be instituted, and invoked the jurisdiction of a court of 
equity, cannot limit that jurisdiction till it has determined all the equities between 
the parties relative to the subject-matter. An agreement to submit to arbitration will 


not be held valid, either in law or equity, when its effect is to oust the court of jurisdic- 
tion.— J bid. 


18.—. [Street railways — Franchises — Injunction] —-Wheninjunction not 

granted to restrain city from selling street railway franchises.— The original 
grantee from the city of New Orleans of a franchise or privilege of aright of way over 
certain streets for railroads, foraterm of twenty years, cannot, after the expiration of 
said term, enjoin the city from advertising and selling the same franchise, on the ground 
that the city has failed to comply with its alleged contract obligation to take and pay 
for its “ railroads, rolling stock, equipments and fixtures.” Such failure, even if the 
obligation existed, could not operate to prolong the franchise, or to restrain the city in 
the exercise of its sovereign authority over its strects for the benefit of the people, to 
whom they belongincommon. The specifications of the proposed sale cover only the 
franchise of the right of way,and do not propose to sell any property of plaintiff, all 
of whose legal rights are expressly reserved under a clause requiring the purchaser to 
respect and eqnitably settle for them; and, underthe same clause, plaintiff may com- 


pete at the sale without waiving any rights. — Canal, etc., R. Co. vy. New Orleans, Sup. 
Ct. La., 2 So. Rep. 388. 


—. See CARRIERS OF PASSENGERS ; CORPORATIONS ; EJECTMENT; MASTER AND SERV- 
ANT; NEGLIGENCE. 


RAILWAY CROSSING, see NEGLIGENCE. 


RECEIVER.--(Landlord and tenant] — Liability of receiver for rent.— An ordi- 
nary chancery receiver does not become liable for rent of leased premises by entering 
upon them in order to take possession of and to sell and dispose of the goods and 
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RECEIVER — Continued. 
effects of the lessee under order of court.— Gaither v. Stockbridge, Ct. App. Md., 9 Atl. 
Rep. 682. 


——. See RAILWAY COMPANY. 


RECEIVER’S CERTIFICATES.—{Negotiable paper)—Receiver's certificates not 
negotiable.— Receiver’s certificates are not commercial paper, and the holder takes 
them subject to all equities between the origina) parties, even though he acquired them 
for value and without notice.— Central Nat. Bank v. Hazard, Cir. Ct. N. D. N. Y., 30 Fed. 
Rep. 484. 


2.—. —. Rights of purchaser toa discount.— When such certificates are nego- 
tiated at a discount, which the receiver is not authorized to allow, a subsequent bona 
jide holder will only be protected to the amount actually advanced by the first pur- 
chaser.— I bid. 


3.—. ——. Defense that receiver negotiated them collusively.— Purchasers at a 
judicial sale of the property and franchises of a railroad company, “ subject to the pay- 
ment of the undue principal and interest” on certain receiver's certificates of indebt- 
edness previously issued by order of the court, or persons acquiring title through such 
purchasers, cannot resist the payment of the certificates on the ground that the re- 
ceiver negotiated them collusively, and with less benefit to the trust fund than should 
have been realized. They have no interest in the trust fund represented by the certifi- 
cates, and it is immaterial to them whether they were or were not negotiated on fair 
terms, and for the best interests of the fund.— Ibid. 


4.—. —. Purchasers at judicial sale when estopped from ever questioning.— 
Purchasers, and all others claiming under purchasers ata judicial sale, are concluded 
by the decree authorizing the sale and estopped from questioning the validity of receiver’s 
certificates of indebted , Subject to the payment of which the sale was decreed to be 
made. Where the deed to purchasers ata judicial sale expressly provides that such 
sale is “‘ subject to the payment of the undue principal and interest ’ on certain certifi- 
cates of indebtedness of the railroad whose property and franchises were the subject- 
matter of the sale, such purchasers, and all persons claiming by derivative title from 
them, are estopped by the deed from denying the lien of the certificates for the whole 
principal and interest due upon them.— did. 


RECORDING, see JUDGMENT. 

REFORMATION OF CONTRACTS, see FIRE INSURANCE. 
REGISTRATION, see CRIMINAL LAW; ELECTIONS. 
RELATIONSHIP, see CONTRACT. 

REMEDIAL STATUTES, see TAXATION. 


REMOVAL OF CAUSE. —[State and Federal jurisdiction —Intervenors — Sher 
iff] — Effect of sheriff intervening and claiming under State statute — The 
character of a suit brought in a State court of Minnesota, by a citizen of that State 
against a sheriff, for trespass in taking possession of the plaintiff's stock of goods, and 
running his business, is not changed, for the purposes of removal to the Federal courts, 
by the justification of the sheriff under an execution in favor of an Illinois corpora- 
tion, and by the intervention of that corporation and the sureties on the indemnifying 
bond admitting the facts pleaded by the sheriff in justification, and that all that was 
done by him was done as their agent. The sheriff is still a necessary party, and the 
judgment, if in favor of the plaintiff, must be a joint judgment against all the defend- 
ants. The fact that the intervention was had under Gen. St. Minn. 1878, secs. 154, 155, 
which provides that in such a suit, where the judgment goes for the plaintiff, the 
property of the intervenors must first be exhausted on execution before that of the 
sheriff is sold, does not alter the case. The liability of all the defendants is still joint, 
so far as the plaintiff is concerned.— Thorn Wire Hedge Co. v. Fuller, Cir. Ct. U. 8. 
D. Minn., 7 Sup. Ct. Rep. 1265. 


%—. [Practice — Writ of error— Assignment of errors]— When assignment 
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REMOVAL OF CAUSE — Continued. 
of error held sufficient. — On writ of error toa United States Circuit Court, to 
review a judgment dismissing an appeal from one State court to another in condem- 
nation proceedings, where the error assigned is that ‘‘the court below sustained the 
motion to dismiss solely upon the ground that the appeal had not been taken within 
the statutory time of 60 days after the assessment, deciding that the time commenced 
to run from the day when the commissioners met and viewed the land, and not from 
the date of the return of their assessment,” such assignment will be held sufficient, — 
Clinton v. Missouri Pac. Ry. Co., Cir. Ct. U. S. D. Neb., 7 Sup. Ct. Rep. 1268. 


3.——. ——. [Final orders — Bill of exceptions.] — An order of a United States Cir- 
cuit Court, to which a case has been removed from a State court, dismissing an appeal 
taken to the latter court from an t of damages for condemnation of Jand for 
the use of arailroad company, on the ground, as recited in the order, that it was not 
taken within 60 days from the date of the assessment made by the commissioners, is a 
final judgment, and may be reviewed on writ of error from the Supreme Court of the 
United States, although no bill of exceptions has been prepared, as the record, of which 
such order is a part, sufficiently presents the question of law involved. — Ibid. 


4. ——. When discontinued as to severable defendant.—A suit removed from a 
State court by a defendant brought in by supplemental petition, on the sole ground of 
the existence of a separable controversy between himself and plaintiff, a citizen of a 
different State, is properly remanded, under act of Congress of 1875 (chapter 137, sec. 
5), when, on motion of plaintiff, the suit is discontinued as to such defendant. — Texas 
Transp. Co. v. Seeligson, Sup. Ct. U. S., 7 Sup. Ct. Rep. 1261. 


5. ——. When error for State court to make up issue of fact as to citizen of ter- 
ritory. — Where, in anaction brought against a railroad company in a State court of 
Minnesota, the company files a proper petition for removal under Rev. St. U. S., sec. 639, 
setting up its residence in Iowa, and that of the plaintiff in Minnesota, and the plaintiff 
files a counter affidavit to the effect that he is not a citizen of Minnesota, but of the 
territory of Montana, a case is presented where the record shows on its face that the 
State court ought to proceed no furtber; and it is not competent for that court to allow 
an issue of fact to be made upon the statements in the petition, and to retain the suit 
because on that issue the company has not shown by testimony that the plaintiff was 


actually a citizen of Minnesota. — Burlington, etc., R. Co. v. Dunn, Sup. Ct. U. S., 7 Sup. 
Ct. Rep. 1262. 


6. —. [Devise — Alimony] — Removal in adverse proceeding as depending 
upon amount of alimony in controversy.—In a suit for divorce, defendant al- 
leged in his petition for removal that the amount in controversy exceeded $2,000, upon 
the ground that the complainant charged in her bill that he was the owner of valuable 
real estate, and received an income of not less than $10,000 per annum, and prayed an 
award of alimony according to the equities of the case. Held, in view of the fact that 
the allowance of alimony was discretionary and the amount uncertain, that it could not 
be said to beasuit wherein the matter in controversy exceeded the sum of $2, 
B B: , Cir. Ct. N. D. I'L, 30 Fed. Rep. 849. 


Vv. 
REPLEVIN, see SHERIFF. 


RESPONDEAT SUPERIOR, see MASTER AND SERVANT; NEGLIGENCE. 
RESULTING TRUST, see FRAUDULENT CONVEYANCES. 
ROYALTIES, see SALE orf LAND. 


SALE. — [Louisiana civil law—Fraud]— Action to annul for breach of resolu- 
tory condition and for fraud.—In a contract of sale on terms of credit, breach of the 
resolutory condition on the part of the buyer does not arise till the term of credit has 
expired, before which time an action to annul on this ground will not lie. Fraud, how- 
ever, when established, vitiates the contract ab initio, and is not dependent for its 


assertion upon the expiration of the term of credit.— Yaeger Milling Co. v. Lawler, Sup. 
Ct. La., 2 So. Rep. 398. 


. What misrep tation as to solvency will vitiate sale. — A repre- 
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SALE— Continued. 
sentation of solvency on the part of the buyer is ordinarily implied in every application 
to purchase goods on credit; but it requires a willfully false statement to that effect, as 
a fact, and not as a mere opinion, to vitiate the contract; or else it must appear that, at 


the date of the purchase, the buyer contemplated a swindle, and did not intend, or 
expect to pay for the goods. — J bid. 


—. See LANDLORD AND TENANT; WARRANTY. 


SALE OF LAND. —(Coal— Royalties — Curtesy] — Demise of coal — When a sale 
and not a lease. — A demise of all the coal under the surface of a specified piece of 
land is a sale of the coal, and the sums becoming due by the lessee to the lessor as 
royalties are to be regarded as purchase-money of real estate, and not as rents, and the 
husband of a deceased owner is not entitled to curtesy from such royalties.—[The 
court cite: Stoughton’s Appeal, 88 Pa, St. 198; Scranton rv. Phillips, 94 Pa. St, 15-22; 
Sanderson v. Scranton, 105 Pa. St. 469; Delaware, L. & W. R. Co. v. Sanderson, 1 Atl. 


Rep. 394; Hope’s Appeal, 3 Atl. Rep. 23.]— Fairchild v. Fairchild, Sup. Ct. Pa., 9 Atl. 
Rep. 255. 


SAVINGS BANES, see CORPORATIONS. 
SCHOOL DISTRICTS, see CONSTITUTIONAL Law. 
SCHOOL HOUSES, see TAXATION. 

SCIENTER, see WARRANTY. 

SEAL, see DEED. 

SEIZIN, see DowER. 

SENTENCE, see Army. 


SHERIFF. — [Negligence — Straw bond] — Sheriff liable for negligence in accept- 
ing insufficient replevin bond.—The sheriff seized a lot of cattle belonging to one 
B. under a writ of attachment against B. One G. claimed the cattle, brought replevin 
against the sheriff, and, after executing the usual affidavit and undertaking with 
sureties, the cattle were delivered up to him. The sheriff took no steps to find out 
whether G.’s sureties were sufficient, nor did he compel them to justify. G. sold the 
cattle and left the State. The attachment creditor recovered judgment against B., but 
never could collect anything on it. Judgment was given in the replevin suit against G. 
and his sureties, but this also could not be enforced. The attachment creditor brought 
suit against the sheriff on his official bond. Held, that the sheriff was clearly negligent, 
and that the suit would lie. — Noble v. Desmond, Sup. Ct. Cal., 14 Pac. Rep. 16. 


2.—. [Replevin — Trespass] — Necessity of returning writ. — An officer who takes 
property by virtue of a writ of replevin cannot justify under the process, unless he re- 


turn it to the court to which it is made returnable. — Wright v. Marvin, Sup. Ct. Vt., 9 
Atl. Rep. 601. 


—. See REMOVAL OF CAUSE. 
SIGNATURE, sce EQUITABLE MORTGAGE. 
SMOKE, see RarLway COMPANIES. 
SPECIFIC PERFORMANCE. — [Corporation — Stock] — Specific performance of $ 
agreement to sell corporate stock. — Damages for the breach of a contract for the 
sale of stock in a private corporation may be a sufficient and adequate remedy; anda 
decree for specific performance of such a contract will not be granted when it is not 
shown that the plaintiff preferred that stock to any other of equal value, or to its value 
in money. — Eckstein v. Downing, Sup. Ct. N. H., 9 Atl. Rep. 626. 
STATE AND FEDERAL JURISDICTION, see REMOVAL OF CAUSE. 
STATE TAXATION, see ConsTITUTIONAL Law. 
STATUTES. — [Interpretation — Louisiana code]—Original statutes referred 


to. — The ordinary rules of interpretation of statutes appiy to the Louisiana code, and, 
VOL. XXI 56 


to 

a- 

ne 

od 

r- 

al 

or 

ot 

he 

a 

of 

Cc. 

as 

of 

39, 

iff 

he 

he 

iit 

as 

ip. 

on 

le 

at 

u- 

he 

as 

its 

ip. 


852 DIGEST OF RECENT CASES. 


STATUTES — Continued. 
in construing it, the originals of statutes embodied in it may be referred to. — Viterbo y. 
Friedlander, Sup. Ct. U. 8., 7 Sup. Ct. Rep. 962. 


2.——. ——. Both French and English texts of original statutes considered. — 
In construing those parts of the code which re-enact provisions originally enacted 
in both the French and English languages, both texts may be taken into consideration, 
although, if the two texts cannot be reconciled, the English must prevail. — bid. 


—. See IABEL AND SLANDER; MUNICIPAL CORPORATIONS. 


STATUTE OF LIMITATIONS.— Acknowledgment to revive barred debt.— 
A letter written by the debtor in which he speaks of “ the debt I owe you,” and regrets 
his inability to pay any part of it, is a sufficient acknowledgurent to remove the bar of 
the statute.— [The court say: “ It is to be observed in the first place it is not necessary 
to show an express promise ; an acknowledgment will be sufficient. What, then, are the 
essential elements of the acknowledgment to make it effectual? In the case of Elliott 
v. Leake, 5 Mo. 209, it was said: ‘It is not necessary that the party should acknowledge 
a willingness to pay the debt. It is sufficient that he acknowledge that he owed the 
debt, and that it remains unpaid. That evidence which will create an obligation will 
revive that obligation, if connected with evidence that the obligation has not been dis- ' 
charged.” To the same effect is the case of Boyd v. Hurlbut, 41 Mo. 264. But if the 
acknowledgment is accompanied with conditions, or circumstances which repel or rebut 
an intention to pay, then it will not be sufficient to defeat the bar of the statute. Boyd 
v. Hurlbut, supra; Mastin v. Branham, supra; Chambers v. Rubey,47 Mo. 99. The trans- 
action of a promise to pay, arising from the acknowledgment, 1s, from such circum- 
stances, destroyed. From these adjudications it is clear that an acknowledgment of a 
debt, and that it remains unpaid, though there is no expression of willingness to remain 
bound, will avoid the bar of the statute of limitations, unless accompanied with condi- 
tions or circumstances which rebut or repel an intention to pay.”’]— Chidsey v. Powell, 
Sup. Ct. Mo., 45. W. Rep. 446. 


2. ——. [Adverse possession] — Application of statute in cases of parol gifts of 
land.—If one enters upon land by the owner’s mere permission, expecting merely 
that he will give it to him, such permission and entry under it, will not constitute a hos- 
tile holding; but where there is an unconditional parol gift of the land, accompanied 
by an actual possession of fifteen years or more, with claim of ownership, the donor 
cannot recover the land, although the donee may have entered expecting that the donor 
would in futuro convey or devise the land to him. —[The court distinguish the cases of 
Speers v. Sewall, 4 Bush, 239; Pragoff v. Flood, 7 Ky. Law Rep. 636, and Fite v. Orr’s 
Assignee, 1 8. W. Rep. 582. The court cite: Steel v. Johnson, 4 Allen, 425, and Outcalt 
v. Ludlow 32 N. J. L. 239; Chamberlain v. McKinney, 6 Ky. Law Rep. 365.] — Common- 
wealth vy. Gibson, Ct. App. Ky., 48. W. Rep. 453. 


3. —. [Negligence — Amendments] — Amendments alleging a different kind of 
negligence not a statement of new action. — In an action for damages for personal 
injuries, where the original complaint alleges that the accident was caused by the negli- 
gence of the railroad company, in failing to provide a light at the station, whereby the 
plaintiff would have been able to avoid the fall from the platform of the station, an amend- 
ment allowing a new count to the complaint, one year after, alleging, as new matter, that 
the construction of the platform rendered the same unsafe, does not introduce a new cause 
of action, but varies the allegations as to a matter already in issue; and is not barred 
by the Alabama statute of limitations of one year.— Alabama G. S. R. Co. v. Arnold, 
Sup. Ct. Ala., 2 So. Rep. 337. 


4.——. [Payment— Partnership])— When payment applied to partnership 
account. — B. was indebted to H. individually, and also to him as the surviving partner 
of H.& G. The accounts were of long standing, and had never been looked over and 
balanced by the parties, B. made payments to H. without specifying upon what debts 
they should be applied. H. credited the payments upon his individual books, After 
the death of H., upon balancing the books, it was found that the payments so credited 
considerably overpaid the individual account. At the time of H.’s death the part- 

nership account, without the application of any of the payments, was barred by the 
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STATUTES OF LIMITATIONS — Continued. 
statute of limitations. Held that,as the payments were general, and no application was 
made by the debtor, the law would apply the balance overpaid upon the individual 
account to the partnership account as of the time when so overpaid, and thus remove 
the statute bar. — Robie v. Briggs, Sup. Ct. Vt., 9 Atl. Rep. 593. 


5. —. [Presumption] — Payment of interest takes case out of statute. — Pay- 
on, ments by the principal on a joint and several bond, of the annual interest, operate to 
rebut the presumption which arises at the end of twenty years from its maturity that 
the bond has becn paid, and to reinstate the bond as of the date of the last payment as 
to the surety as well as to the principal. This is especially so where the principal and 
.— surety on the bond are brothers, living together, and members of the same business firm 
‘ets through which the principal made his payments of the annual interest. — Deckson v. 
r of Gourdin, Sup. Ct. 8. C.,2 8, E. Rep. 303. 
wd STATUTORY CHANGE, see MUNICIPAL CORPORATIONS. 
iott STEAM, see WATER AND WATER-COURSES. 
STOCK, see SPECIFIC PERFORMANCE. 
will STRAW BOND, see SHERIFF. 
— 1 STREET RAILWAY, see CONSTITUTIONAL LAW; RAILWAY COMPANIES. 
‘but STREETS, see MUNICIPAL CORPORATIONS. 
SUPPLEMENT, see Notice. 
um- SURETIES. — (Contribution — Civil procedure] — Form of judgment in an action 
ofa by a surety against co-sureties for contribution. — Plaintiff, cne of four sureties 
nain on a note, being compelled to pay it, brought suit for contribution against his three co- 
ndi- sureties, and recovered a joint judgment against them for three-fourths of the amount 
well, paid by him, interest thereon, and an attorney’s fee provided for in the note, but which 
plaintiff had not been compelled to pay. Held, (1) that judgment should have been 
rendered against each surety separately for his proportionate share; (2) plaintiff, not 
aa having paid the attorney’s fee provided for in the note, was not entitled to recover it as 
— against his co-sureties.— [The court cite: Morrison v. Poyntz, 7 Dana, 307; Stothoff v. 
end Dunham, 19 N. J. Law, 182; Powell v. Matthis, 4 Ired. 83; Henderson v. McDuffee, 5 N. 
H. 35.] — Acers vy. Curtis, Sup. Ct. Texas, 4S. W. Rep. 551. 
sie? SWAMP LANDS, see PuBLic Lanps. 
es 
Drr’s TAXATION.— Deduction of indebtedness— Recovery of excess. — Where a tax- 
tealt payer, upon making out his assessment list for city taxes, gives the assessor notice of 
mon his indebtedness, and demands the right to deduct it from his national bank stock, and, 
at the time he pays his tax, also demands of the treasurer that such deduction be made, 
1d of and the same is refused by both officers on the ground that it is not authorized by law, 
conel he is entitled, under section 3157, Rev. St. Ind. 1881, to recover the tax thus “ erroneously 
egii- assessed and collected,” notwithstanding he did not make any statement of such stock 
y the or indebtedness upon his assessment list, and although he did not seek to have the 
alk. erroneous assessment corrected by the board of equalization. — Indianapolis v. Vajen, 
that Sup. Ct. Ind., 2 N. East. Rep. 311. 
cause 2.—. Exemption School houses ’’']—Colored orphan asylum nota school 
arred house. — The real estate of an institution incorporated in 1888 under the laws of New 
rnold, York as a colored orphan asylum, for the object of providing and maintaining “a place 
of refuge for colored orphans where they shall be boarded and suitably educated until 
rahip of an age to be bound or apprenticed ” is not exempt from taxation under 1 Rev. St, N. 
owner Y. 388, sec. 4, subd. 3, exempting “‘ school houses ;” such statute meaning only the public 
andl common schools. — Association, etc., v. Mayor of New York, Ct. App. N. Y., 2 N. East. 
a Rep. 279. 
ebts 
After 3.—. —. Nora place of public worship. — Nor, within the same statute, can such 
edited 


an institution claim exemption on the ground that its building is one for public worship, 
where it appears that the only religious services held therein are provided for the benefit 


part- 
by the 
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TAXATION — Continued. 
of the occupants, and the public are expressly excluded from such services “ except 
under pressing and peculiar circumsiances.” The statute requires that a building, to 
be exempt as a place of public worship, must, in New York city at least, be used exclu- 
sively as such, and also be the property of a religious society, — J bid. 


4.—. —. Butis an alms house.—But such an institution is exempt from taxation 
under subd. 4, sec. 4, of the same statute, as amended by chapter 136, Laws 1866, which 


provides that “ every poor-house, alms house, house of industry,” etc., shall be exempt 
from taxation.—ZJ bid. 


5.—. —-. [Church property] — House purchased for residence of bishops 
of Methodist church. — A house and lot purchased as a place of residence for the 
bishops of the Methodist Episcopal Church who may from time to time reside in St. 
Louis, are exempt from taxation under Rev. St. Mo., sec. 6659, which provides that al! 
property used for purely charitable purposes shall be exempt.—[The court say: “ Gifts 
for repairing parsonage houses, for maintaining preaching ministers of the gospel, have 
been held to be charities in the following cases: Sohier v. St. Paul’s Church, 12 Metc. 
250; Attorney-General v. Bishop of Chester, 1 Brown Ch. 444; Cory Universalist Soc. v. 
Beatty, 28 N. J. Eq. 570; Price v. Maxwell, 38 Pa. St. 35, In the case of Schmucker v. 
Reel, 61 Mo. 592, decided previous to the adoption of our constitution, it is held thata 
voluntary grant to a church of land as a place for interment of the dead was a charity, 
and was enforced as such.]— Bishop Res. Co. v. Hudson, Sup. Ct. Mo., 4S. W. Rep. 435. 


—. [Uniformity— National bank] — Validity of New York statute taxing 
national bank stock.— The New York statute of April 23, 1866, ch. 761, providing for 
the taxation of shares of stock in national banks, is in conflict with the act of Congress 
(Rev. St., sec. 5219), prohibiting such taxation at a greater rate than is imposed by the 
State upon other moneyed capital in the hands of individual citizens of such State, in 
80 far as it does not permit a stockholder of a national bank to deduct the amount of his 
just debts from the assessed value of his stock, while the owner of all other taxable 
property is allowed to make this deduction; but the assessment made under this act, 
and without this deduction, is not invalid for that reason, unless the stockholder has 
shown the assessors what his just debts are, and has taken the requisite steps to have 
his assessment made out in accordance therewith.— Stanley v. Board of Supervisors, 
Sup. Ct. U. S.,7 Sup. Ct. Rep. 1234. 


7.—. —. Rule of assessors as to valuation of the stock.— The rule adopted by 
the board of assessors of the city of Albany, to assess all shares of stock in State and 
national banks in the city of Albany at par, without regard to their actual or market 
values, but making the requisite reduction for real estate owned by the banks, is not in 
conflict with the act of Congress providing that the taxation of shares of national banks, 
by authority of the State in which such institutions are situated, shal! not be at a greater 

rate than upon other moneyed capital in the hands of individual citizens of such State. — 

Tbid, 


%.—. —. Excessive assessments, how corrected.— Excessive assessments 
should be corrected by the course provided by law for such correction, or, where over- 
valuation has arisen from the adoption of a rule of appraisement which conflicts with a 
constitutional or statutory provision, by resorting to equity to enjoin the collection of 
the excess upon payment or tender of the amount due upon a just valuation. — J bid. 


.—. —. State of case in which it was held that there was no unlawful dis- 
crimination. — A county assessor assessed the stock of all the banks in the county, 
both State and national, atthe par value. The actual value of the shares of the National 
Albany Exchange Bank was from 25 to 30 per cent above par. The actual value of the 
shares of all the banks in the county, with one exception, was above par, varying, in 
that respect, from 10 to over 100 per cent. In a suit by a shareholder of the national 
bank referred to, to recover the amounts paid upon his stock on the ground of discrim- 
ination, held that, the discrimination not being designed by the assessor, the assess- 
ment — considering the nature of the property, the fluctuations in value to which it was 
subject, and the fact that the method was applied to al] banks, State and national —came 
as nearly as practicable to securing between them equality and uniformity of taxatior, 
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TAXATION — Continued. 
and was valid; following Stanley v. Supervisors Albany Co., ante, 1234. — Williams v. Board 
of Supervisor-, Sup. Ct. U. 8.,7 Sup. Ct. Rep. 1244. 

10..—. -—. [Constitutional law— Remedial statute] — When defective assess- 
ment cured by remedial statute. — Where, by statute, the assessors are required to 
complete the assessment roll by a certain date, and to make oath to it in a prescribed 
form, and it is essential that these requirements should be observed to enable notices 
to be published specifying a time when they would meet for the purpose of reviewing 
the assessments on the application of any person aggrieved, defects arising through the 
non-completion of the assessment roll by the specified date, and departure from the 
prescribed form of oath, may be cured by remedial statute subsequently enacted, pro- 
viding the right of the tax-payers aggrieved by the assessment to have their objections 
passed upon be saved. — Jbid. 


—. See CONSTITUTIONAL LAW; MANDAMUS; MUNICIPAL CORPORATIONS. 
TELEGRAPH COMPANIES, see CONSTITUTIONAL Law. 
TENANTS IN COMMON, see CoTENANcY. 

TIME, see CIVIL PROCEDURE. 

TORTS, see CORPORATION. 


TRESPASS.—Quare clausum — [Evidence — Possession) — Evidence of fifteen 
years’ possession admissible. —In an action of trespass quare clausum, defendant, 
without pleading the statute of limitations, offered evidence of his own occupation of 
the close for fifieen years. Held that, the question being one of possession, and not of 
title, such evidence was admissible. — Heilbron v. Heinlen, Sup. Ct. Cal., 14 Pac. Rep. 22. 

—. See SHERIFF. 


TRUSTS.— [Following trust funds)—Beneficiary taking property wrongfully 
purchased by trustee.—A husband who was trustee of his wife’s separate estate 
used a large part of the funds to erect a row of tenement houses on a city lot owned by 
himself. He then executed a “ declaration of trust;’’ reciting the facts and the advisa- 
bility of substituting the property for the trust funds, and setting out that the lot with 
the buildings thereon were held by him under the trust. The houses were destroyed by 
fire. From the material left the trustee erected a house for his wife and himself which 
they occupied until his death, and which the widow used afterwards as her home. The 
trustee died insolvent. Held, in a suit by a creditor of the husband to subject the house 
and lot to his debt, that the investment was unauthorized, that the trust fund could be 
followed; and that the beneficiary having elected to take the property instead of a 
charge upon it, it was her property, and not that of the trustee. — Brazel vy. Fair, Sup. 
Ct. 8. C., 2S. E. Rep. 293. 


—. See MUNICIPAL CORPORATIONS. 
UNIFORMITY, see TAXATION. 
USURY., see BUILDING ASSOCIATION. 
VACANCY, see ELECTIONS. 
VALUE, see DAMAGES. 
VARIANCE, see CIVIL PROCEDURE. 


VENUE. — [Local actions — Municipal corporations} — Can only be sued in 
county where situated. — An action against a municipal corporation, whetber it be 
on a contract or for a tort, is not transitory, but local, and can be brought only in the 
courts of the county where it is situated.— [The court say: ‘“‘It is well settled law 
in Pennsylvania that a municipal corporation can be sued only in the courts of the 
county where itis situated. Oil City v. McAboy, 74 Pa. St. 49. An action against such 
& corporation is not transitory, but local. Lehigh Co. v. Kleckner, 5 Watts & S. 181. 
Whether the action be on a contract or for a tort, the rule is the same. Potts v. City of 
Pittsburgh, 14 W. N. O. 38,”"] — Heckscher v. City of Philadelphia, Sup. Ct. Pa., 9 Atl. 
Rep. 281. 


—. See CONSTITUTIONAL Law. 
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VESTED RIGHTS, see MUNICIPAL CORPORATIONS. 
VICE-PRINCIPAL, see NEGLIGENCE. 

VOID JUDGMENT, see HaBEas Corpus. 
WAIVER, see ACCIDENT INSURANCE. 


WARRANTY. — (Sale — Evidence — Scienter] — Evidence of scienter not neces- 
sary for recovery for breach of express warranty.— Where, in an action to 
recover damages for the sale to one of county bonds purporting to be genuine and 
valid, but which turned out to be worthless, the plaintiff in his complaint makes out a 
case of tort for the breach of an express warranty in the sale of the bonds, he is entitled 
to recover if he establishes the breach of warranty, without proving a scienter, though 
the complaint contains every allegation essential to support an action for deceit. — 
(The court say: ‘In Schuchardt v. Allens, 1 Wall. 359, 368, which was an action on the 
case for a false warranty on the sale of certain goods — the declaration also containing 
a count for deceit—the court said that it was now well settled, both in England and 
American jurisprudence, that either case or assumpsit would lie for a false warranty, 
and that, ‘ whether the declaration be in assumpsit or tort, it need not aver a scienter ; 
and, if the averment be made, it need not be proved.’ It was also said that, ‘if the 
declaration be in tort, counts for deceit may be added to the special counts, and a recov- 
ery may be had for the false warranty or for the deceit, according to the proof. Either 
will sustain the actioa.’ See, also, Dushane v. Benedict, 120 U. 8. 636, ante, 696. In1 
Chit. Pl, 137, the author says that the case or assumpsit may be supported for a false war- 
ranty on the sale of goods, and that, ‘in an action upon the case in tort for a breach of 
a warranty of goods, the scienter need not be laid in the declaration, nor, if charged, 
could it be proved.’ In Lassiter v. Ward, 11 Ired. 444, Ruffin, C. J., citing Stuart v, 
Wilkins, 1 Doug. 18, and Williamson v. Allison, 2 East, 446, said: ‘It was accordingly 
there held that the declaration might be in tort, without alleging a scienter, and, if it be 
alleged in addition to the warranty, that it need not be proved. The doctrine of the 
case is that, when there is a warranty, that is the gist of the action, and that it is only 
when there is no warranty that a scienter need be alleged or proved. It is nearly a half 
century since the decision, and during that period the point has been considered at rest, 
and many actions have been brought in tort as well as ex contractu on false warranties.’ 
And so in House v. Fort, 4 Blackf. 293, 294, it was said that ‘the breach of an express 
warranty is of itself a valid ground of action, whether the suit be founded on tort or on 
contract; and that,‘in the action on tort, the forms of the declaration are that the de- 
fendant falsely and fraudulently warranted, etc., but the words falsely and fraudulently 
in such cases, are considered as only matters of form.’ But as to the scienter the court 
said ‘ that is not necessary to be laid, when there is a warranty, though the action be in 
tort; or, if the scienter be laid, in such a case there is no necessity of proving it.’ See, 
also, Hillman v. Wilcox, 30 Me. 170; Osgood v. Lewis, 2 Har. & G. 495, 520; Trice v. Cock 
ran, 8 Gratt. 450; Gresham v. Postan, 2 Car. & P. 540.""]— Shippen v. Bowen, Cir. Ct. U.S. 
D. Col., 7 Sup. Ct. Rep. 1283. 


WATER AND WATER-COURSES. — [Mill-dam — Ice] — Right of owner of 
mill-dam to ice.—In Michigan the owner of the soil under a mill-dam constructed 
across @ running stream may cut and remove ice formed on the surface of the dam, if 
he does not thereby diminish the flow of water, or otherwise injure the proprietor of 
the water-power, by so doing. —[The court cite: Cummings v. Barrett, 10 Cush. 186; 
Ham v. Salem, 100 Mass. 350; State v. Potmeyer, 33 Ind. 402; Edgerton v. Huff, 26 Ind. 
86; Julien v. Woodsmall, 82 Ind. 568; Brookville & Metamora Hy:iraulic Co. v. Butler, 91 
Ind. 134; Paine v. Woods, 108 Mass. 160; Stevens v. Kelley (Me.) 6 Atl. Rep. 868; Lorman 
v. Benson,8 Mich. 18; People’s Ice Co. v. The Excelsior, 44 Mich. 229,6 N. W. Rep. 636; 
Washington Ice Co. v. Shortall, 101 Ill. 46; Village of Brooklyn v. Smith, 104 Ill, 429; 
Stevens v. Kelley, 6 Atl. Rep. 868; Gould, Waters, sec. 191; Paine v. Woods, 108 Mass. 
160-172; Brookville & Metamora Hydraulic Co. v. Butler, 91 Ind. 134; Dodge v. Berry, 26 
Hun, 246; Marshall v. Peters, 12 How. Pr. 218; Washington lce Co. v. Shortall, 101 Ill. 46; 
Mill River, etc., Mfg. Co. v. Smith, 34 Conn, 462; Myer v. Whitaker, 5 Abb. (N. C.) 172; 
Dodge v. Berry, 26 Hun, 246; Wood v. Fowler, 26 Kan. 682; Higgins v. Kusterer, 41 Mich. 
318, 2 N. W. Rep. 13. See, also, Stevens v. Kelley (Me.), 6 Atl, Rep. 868.) — Bigelow v. 
Shaw, Sup. Ct. Mich., 32 N. W. Rep. 800. 
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WATER AND WATER-COURSES — Continued. 
2—. (Stream—Lake—Pond)]— When grants take only to water's edge.—A 


township platted a school section into lots, and sold them, on each side of a body of 
water. The grantees of the lots claimed that the said water was a stream, and that 
their grant should extend to the middle of the stream. The body of water in question 
was about five miles in length anda mile wide. It was fed by springs. It had no cur- 
rent or connection with any other stream, except that during a portion of the year a 
current of water passed from it to the Illinois river, by means of aslough. Whether 
the water was navigable or not the record did not show. Held, that the body of water 
must be considered a lake or pond, and that the grantees, therefore, could only take to 
the water’s edge.—[The court say: “The books and authorities are all agreed that 
streams and bodies of water within the ebb and flow of the tide are, at common law, 
navigable; and the riparian proprietor’s title does not, speaking generally, extend be- 
yond the shore. And it is equally well settled that grants of }and, boundcd on streams 
of rivers above tide-water, carry the exclusive right and title of the grantee to the 
center of the stream, usque ad filum aque, subject to the easement of navigation in 
streams navigable in fact, unless the terms of the grant clearly denote the intention to 
stop at the edge or margin of the stream. 3 Kent, Comm. 427; 2 Hil. Real Prop. 92; Ang. 
Water-Courses, sec. 5; Jones v. Soulard, 24 How. 41; Indiana v. Milk, 11 Fed. Rep. 389; 
Canal Appraisers v. People, 17 Wend. 5%; Child v. Starr, 4 Hill, 369; Seaman v. Smith, 
24 Ill. 521; Rockwell v. Baldwin, 53 Ill. 19; Braxon v. Bressler, 64 Ill. 488; Washington 
Ice Co. v. Shortall, 101 Ill. 46. But an entirely different rule applies when land is con- 
veyed bounded along or upon a natural lake or pond. In such case the grant extends 
only to the water’s edge. Ang. Water-Courses, secs. 41, 42; 3 Kent, Comm. 429, note a; 
citing Bradley v. Rice, 13 Me. 201, and Waterman v. Johnson, 13 Pick. 261. Sec Warren 
v. Chambers, 25 Ark. 120; Indiana v. Milk (U.S. Circuit Court, Dist. Ind., Gresham, J.), 
11 Fed, Rep. 389; citing Wheeler v. Spinola, 54 N. Y. 377; Mansur v. Blake, 62 Me. 38; 
State v. Gilmanton, 9 N. H. 461; Paine v. Woods, 108 Mass. 160; Fletcher v. Phelps, 28 
Vt. 257; Austin v. Rutland R. Co., 45 Vt. 215; Boorman v. Sunnuchs, 42 Wis. 233; Dela- 
plaine v, Chicago & N. W. Ry. Co., Jd. 214; Seaman v. Smith, 24 111.521. See, also, Nelson 
v. Butterfield, 21 Me. 229; West Roxbury v. Stoddard,7 Allen, 158; Canal v. Butterfield, 
21 Me. 229; West Roxbury v. Stoddard, 7 Allen, 158; Canal Com’rs. v. People, 5 Wend. 
423,445; Jakeway v. Barrett, 38 Vt. 316; Primm v. Walker, 38 Mo. 99; Wool v. Kelley, 30 
Me. 47.""] — School Trustees v. Schrool, Sup. Ct. Ill.,2 N. E. Rep. 243. 


WAREHOUSEMEN. — [Warehouse receipt — Pledge — Equitable mortgage] — 


Pledging property by transfer of warehouse receipt. —A cotton-broking firm 
pledged two hundred and thirty bales of cotton to plaintiff by a written agreement, one 
hundred bales of which were covered by an unindo?sed warehouse receipt in plaintiff’s 
possession, which had been issued from the firm’s leased warehouse, and signed by their 
clerk in his own name. The one hundred bales were set apart, but afterwards twenty- 
four of them were sold and others substituted. Defendants, who, under a previous oral 
agreement with the firm to make advances, —they having a general lien on all cotton 
bought, and the right to ship and sell it after a certain date, — had made such advances, 
after default in the firm’s debt to plaintiff, of which they had no notice, seized the one 
hundred bales then in possession of the firm, though not in their warehouse, against 
their protest. The firm thereupon indorsed the warehouse receipt to the plaintiff, who 
sued for possession. Held, that though, by section 2099, Code, and Acts Ala. 1880-81, p. 
133, the legal title to such receipt was only transferable by indorsement, yet by delivery 
a valid pledge could be created as between the parties, and as to third persons who had 
not acquired prior rights; that a warehouseman’s receipt to himself was valid, and so 
far transferable as between the parties, though not as to creditors and bona jide pur- 
chasers without notice; that the transaction constituted an equitable mortgage, which 
became a legal title in the plaintiff, on default of payment, except as to the twenty-four 
substituted bales, and therefore the firm's indorsement of the receipt, after defendant’s 
seizure, could not be objected to as maintenance. — Alabama State Bank vy. Barnes, Sup. 
Ct. Ala., 2 So. Rep. 349. 


2—. —. Effect of t oral agreement. —In such a case the oral 


agreement with defendants only gave them an equitable lien on future property, which 
must come into existence, and into the possession of the defendants, in order to give 
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WAREHOUSEMEN — Continued. 
them title. Such an equitable lien is inadequate to maintain or defend detinue, and 
does not entitle defendants to take the property agai:st the will of the party in posses- 
sion, the legal title being then in plaintiff. If superior to plaintiff's lien, it is only 
enforceable in a court of equity. — Ibid, 


—. See CARRIERS OF GOODs. 
WAREHOUSE RECEIPT, see WAREHOUSEMEN. 


WHARFAGE.—|Implied contract] —Circumstances under which implied con- 
tract to pay wharfage does not exist. — No implied contract to pay wharfage dues 
results from a vessel’s making fast at a place on the banks of the Mississippi River 
where no prohibition to land exists, and where no facilities whatever are furnished for 
securing vessel or landing goods. — Sweeny v. The Lizzie E., Cir. Ct. E. Dist. La., 30 Fed. 
Rep. 876. 


WIFE'S SEPARATE ESTATE, see HUSBAND AND WIFE. 
WRIT OF ERROR, see >VAL OF CAUSE. 


